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To ensure that all children with disabilities 
have available to them a free appropriate 
public education that emphasizes special 
education and related services designed to 
meet their unique needs and prepare them 
for further education employment and 
independent living. 

34 CFR §300.1(a)  

Special education services shall be provided to eligible students in 
accordance with all applicable federal law and regulations, state 
statutes, rules of the State Board of Education (SBOE) and 
commissioner of education, and the State Plan Under Part B of the 
Individuals with Disabilities Education Act (IDEA). 

19 TAC §89.1001(a) 
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Subpart A  | General 

Purposes, Applicability, and Regulations 

That Apply to This Program 
Texas Administrative Code Texas Education Code 

§ 300.1 Purposes.  

The purposes of this part areð  

(a) To ensure that all children with disabilities have available to 
them a free appropriate public education that emphasizes 
special education and related services designed to meet their 
unique needs and prepare them for further education, 
employment, and independent living;  

(b) To ensure that the rights of children with disabilities and their 
parents are protected;  

(c) To assist States, localities, educational service agencies, and 
Federal agencies to provide for the education of all children 
with disabilities; and  

(d) To assess and ensure the effectiveness of efforts to educate 
children with disabilities.  

(Authority: 20 U.S.C. 1400(d)) 

 

§ 89.1001. Scope and Applicability. 

(a) Special education services shall be provided to eligible 
students in accordance with all applicable federal law and 
regulations, state statutes, rules of the State Board of 
Education (SBOE) and commissioner of education, and the 
State Plan Under Part B of the Individuals with Disabilities 
Education Act (IDEA). 

(b) Education programs, under the direction and control of the 
Texas Youth Commission, Texas School for the Blind and 
Visually Impaired, Texas School for the Deaf, and schools 
within the Texas Department of Criminal Justice shall comply 
with state and federal law and regulations concerning the 
delivery of special education and related services to eligible 
students and shall be monitored by the Texas Education 
Agency in accordance with the requirements identified in 
subsection (a) of this section. 

(c) A school district having a residential facility that is licensed by 
appropriate state agencies and located within the district's 
boundaries must provide special education and related 
services to eligible students residing in the facility. If, after 
contacting the facility to offer services to eligible students with 
disabilities, the district determines that educational services 
are provided through a charter school, approved non-public 
school, or a facility operated private school, the district is not 
required to provide services. However, the district shall 
annually contact the facility to offer services to eligible 
students with disabilities. 

 

§ 1.002. Equal Educational Services or Opportunities. 

(a) An educational institution undertaking to provide 
education, services, or activities to any individual within 
the jurisdiction or geographical boundaries of the 
educational institution shall provide equal opportunities to 
all individuals within its jurisdiction or geographical 
boundaries pursuant to this code. 

(b) An educational institution may not deny services to any 
individual eligible to participate in a school district's 
special education program as provided by Section 
29.003, but the educational institution shall provide 
individuals with disabilities special educational services as 
authorized by law or, where expressly authorized, assist 
in and contribute toward the provision of appropriate 
special educational services in cooperation with other 
educational institutions and other appropriate agencies, 
institutions, or departments. 

 

§ 29.001 Statewide Plan.  

The agency shall develop, and modify as necessary, a 
statewide design, consistent with federal law, for the delivery of 
services to children with disabilities in this state that includes 
rules for the administration and funding of the special education 
program so that a free appropriate public education is available 
to all of those children between the ages of three and 21.  The 
statewide design shall include the provision of services 
primarily through school districts and shared services 
arrangements, supplemented by regional education service 
centers.  The agency shall also develop and implement a 
statewide plan with programmatic content that includes 
procedures designed to: 

(1) ensure state compliance with requirements for 
supplemental federal funding for all state-administered 
programs involving the delivery of instructional or related 
services to students with disabilities; 

(2) facilitate interagency coordination when other state 
agencies are involved in the delivery of instructional or 
related services to students with disabilities; 

(3) periodically assess statewide personnel needs in all 
areas of specialization related to special education and 
pursue strategies to meet those needs through a 
consortium of representatives from regional education 
service centers, local education agencies, and institutions 
of higher education and through other available 
alternatives; 

(4) ensure that regional education service centers throughout 
the state maintain a regional support function, which may 
include direct service delivery and a component designed 
to facilitate the placement of students with disabilities who 

§ 300.2 Applicability of this part to State and local agencies. 

(a) States. This part applies to each State that receives 
payments under Part B of the Act, as defined in § 300.4.  

(b) Public agencies within the State. The provisions of this partð  

(1) Apply to all political subdivisions of the State that are 
involved in the education of children with disabilities, 
including:  

(i) The State educational agency (SEA).  

(ii) Local educational agencies (LEAs), educational 
service agencies (ESAs), and public charter 
schools that are not otherwise included as LEAs or 
ESAs and are not a school of an LEA or ESA.  

(iii) Other State agencies and schools (such as 
Departments of Mental Health and Welfare and 
State schools for children with deafness or 
children with blindness).  

(iv) State and local juvenile and adult correctional 
facilities; and  

(2) Are binding on each public agency in the State that 
provides special education and related services to 
children with disabilities, regardless of whether that 
agency is receiving funds under Part B of the Act.  

(c) Private schools and facilities. Each public agency in the State 
is responsible for ensuring that the rights and protections 
under Part B of the Act are given to children with disabilitiesð  

(1) Referred to or placed in private schools and facilities by 
that public agency; or  

(2) Placed in private schools by their parents under the 
provisions of §300.148.  
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(Authority: 20 U.S.C. 1412) 

 

cannot be appropriately served in their resident districts; 

(5) allow the agency to effectively monitor and periodically 
conduct site visits of all school districts to ensure that 
rules adopted under this section are applied in a 
consistent and uniform manner, to ensure that districts 
are complying with those rules, and to ensure that annual 
statistical reports filed by the districts and not otherwise 
available through the Public Education Information 
Management System under Section 42.006, are accurate 
and complete; 

(6) ensure that appropriately trained personnel are involved 
in the diagnostic and evaluative procedures operating in 
all districts and that those personnel routinely serve on 
district admissions, review, and dismissal committees; 

(7) ensure that an individualized education program for each 
student with a disability is properly developed, 
implemented, and maintained in the least restrictive 
environment that is appropriate to meet the student's 
educational needs; 

(8) ensure that, when appropriate, each student with a 
disability is provided an opportunity to participate in 
career and technology and physical education classes, in 
addition to participating in regular or special classes; 

(9) ensure that each student with a disability is provided 
necessary related services;  and 

(10) ensure that an individual assigned to act as a surrogate 
parent for a child with a disability, as provided by 20 
U.S.C. Section 1415(b) and its subsequent amendments, 
is required to: 

(A) complete a training program that complies with 
minimum standards established by agency rule; 

(B) visit the child and the child's school; 

(C) consult with persons involved in the child's 
education, including teachers, caseworkers, court-
appointed volunteers, guardians ad litem, attorneys 
ad litem, foster parents, and caretakers; 

(D) review the child's educational records; 

(E) attend meetings of the child's admission, review, 
and dismissal committee; 

(F) exercise independent judgment in pursuing the 
child's interests;  and 

(G) exercise the child's due process rights under 
applicable state and federal law. 

Definitions Used in This Part  

§ 300.4 Act.  

Act means the Individuals with Disabilities Education Act, as 
amended. (Authority: 20 U.S.C. 1400(a)) 
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§ 300.5 Assistive technology device.  

Assistive technology device means any item, piece of equipment, 
or product system, whether acquired commercially off the shelf, 
modified, or customized, that is used to increase, maintain, or 
improve the functional capabilities of a child with a disability. The 
term does not include a medical device that is surgically 
implanted, or the replacement of such device.  

(Authority: 20 U.S.C. 1401(1)) 

 

 § 30.0015. Transfer of Assistive Technology Devices.  
[Excerpt] 

(a) In this section: 

(1) "Assistive technology device" means any device, 
including equipment or a product system, that is 
used to increase, maintain, or improve functional 
capabilities of a student with a disability.  

§ 300.6 Assistive technology service.  

Assistive technology service means any service that directly 
assists a child with a disability in the selection, acquisition, or use 
of an assistive technology device. The term includesð  

(a) The evaluation of the needs of a child with a disability, 
including a functional evaluation of the child in the childôs 
customary environment;  

(b) Purchasing, leasing, or otherwise providing for the acquisition 
of assistive technology devices by children with disabilities;  

(c) Selecting, designing, fitting, customizing, adapting, applying, 
maintaining, repairing, or replacing assistive technology 
devices;  

(d) Coordinating and using other therapies, interventions, or 
services with assistive technology devices, such as those 
associated with existing education and rehabilitation plans 
and programs;  

(e) Training or technical assistance for a child with a disability or, 
if appropriate, that childôs family; and  

(f) Training or technical assistance for professionals (including 
individuals providing education or rehabilitation services), 
employers, or other individuals who provide services to, 
employ, or are otherwise substantially involved in the major 
life functions of that child.  

(Authority: 20 U.S.C. 1401(2)) 

 

  

§ 300.7 Charter school.  

Charter school has the meaning given the term in section 5210(1) 
of the Elementary and Secondary Education Act of 1965, as 
amended, 20 U.S.C. 6301 et seq. (ESEA).     

(Authority: 20 U.S.C. 7221i(1))  

 

 § 12.104. Applicability of Title.   

(a) An open-enrollment charter school has the powers 
granted to schools under this title. 

(b) An open-enrollment charter school is subject to: 

(1) a provision of this title establishing a criminal 
offense;  and 

(2) a prohibition, restriction, or requirement, as 
applicable, imposed by this title or a rule adopted 
under this title, relating to: 

(A) the Public Education Information Management 
System (PEIMS) to the extent necessary to 
monitor compliance with this subchapter as 
determined by the commissioner; 

(B) criminal history records under Subchapter C, 
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Chapter 22;  

(C) reading instruments and accelerated reading 
instruction programs under Section 28.006; 

(D) satisfactory performance on assessment 
instruments and to accelerated instruction 
under Section 28.0211; 

(E) high school graduation under Section 28.025; 

(F) special education programs under Subchapter 
A, Chapter 29;  

(G) bilingual education under Subchapter B, 
Chapter 29;  

(H) prekindergarten programs under Subchapter 
E, Chapter 29;  

(I) extracurricular activities under Section 33.081; 

(J) discipline management practices or behavior 
management techniques under Section 
37.0021; 

(K) health and safety under Chapter 38; 

(L) public school accountability under Subchapters 
B, C, D, and G, Chapter 39;   

(M) the requirement under Section 21.006 to report 
an educator's misconduct;  and 

(N) intensive programs of instruction under Section 
28.0213. 

(c) An open-enrollment charter school is entitled to the same 
level of services provided to school districts by regional 
education service centers.  The commissioner shall adopt 
rules that provide for the representation of open-
enrollment charter schools on the boards of directors of 
regional education service centers. 

(d) The commissioner may by rule permit an open-enrollment 
charter school to voluntarily participate in any state 
program available to school districts, including a 
purchasing program, if the school complies with all terms 
of the program. 

 

§ 300.8 Child with a disability.  

(a) General.  

(1) Child with a disability means a child evaluated in 
accordance with §§ 300.304 through 300.311 as having 
mental retardation, a hearing impairment (including 
deafness), a speech or language impairment, a visual 
impairment (including blindness), a serious emotional 
disturbance (referred to in this part as óóemotional 
disturbanceôô), an orthopedic impairment, autism, 
traumatic brain injury, an other health impairment, a 
specific learning disability, deaf-blindness, or multiple 
disabilities, and who, by reason thereof, needs special 
education and related services.  

§ 89.1040. Eligibility Criteria. 

(a) Special education services. To be eligible to receive special 
education services, a student must be a "child with a 
disability," as defined in 34 Code of Federal Regulations 
(CFR), §300.8(a), subject to the provisions of 34 CFR, 
§300.8(c), the Texas Education Code (TEC), §29.003, and 
this section. The provisions in this section specify criteria to 
be used in determining whether a student's condition meets 
one or more of the definitions in federal regulations or in state 
law. 

(b) Eligibility determination. The determination of whether a 
student is eligible for special education and related services is 
made by the student's admission, review, and dismissal 
(ARD) committee. Any evaluation or re-evaluation of a 

§ 29.003. Eligibility Criteria.   

(a) The agency shall develop specific eligibility criteria based 
on the general classifications established by this section 
with reference to contemporary diagnostic or evaluative 
terminologies and techniques.  Eligible students with 
disabilities shall enjoy the right to a free appropriate 
public education, which may include instruction in the 
regular classroom, instruction through special teaching, or 
instruction through contracts approved under this 
subchapter.  Instruction shall be supplemented by the 
provision of related services when appropriate. 

(b) A student is eligible to participate in a school district's 
special education program if the student: 

(1) is not more than 21 years of age and has a visual or 
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(2)    (i)  Subject to paragraph (a)(2)(ii) of this section, if it 
is determined, through an appropriate evaluation 
under §§ 300.304 through 300.311, that a child 
has one of the disabilities identified in paragraph 
(a)(1) of this section, but only needs a related 
service and not special education, the child is not 
a child with a disability under this part.  

(ii) If, consistent with § 300.39(a)(2), the related 
service required by the child is considered special 
education rather than a related service under State 
standards, the child would be determined to be a 
child with a disability under paragraph (a)(1) of this 
section.  

(b) Children aged three through nine experiencing developmental 
delays. Child with a disability for children aged three through 
nine (or any subset of that age range, including ages three 
through five), may, subject to the conditions described in § 
300.111(b), include a childð  

(1) Who is experiencing developmental delays, as defined 
by the State and as measured by appropriate diagnostic 
instruments and procedures, in one or more of the 
following areas: Physical development, cognitive 
development, communication development, social or 
emotional development, or adaptive development; and  

(2) Who, by reason thereof, needs special education and 
related services.  

student shall be conducted in accordance with 34 CFR, 
§§300.301-300.306 and 300.122. The multidisciplinary team 
that collects or reviews evaluation data in connection with the 
determination of a student's eligibility must include, but is not 
limited to, the following: 

(1) a licensed specialist in school psychology (LSSP), an 
educational diagnostician, or other appropriately 
certified or licensed practitioner with experience and 
training in the area of the disability; or 

(2) a licensed or certified professional for a specific 
eligibility category defined in subsection (c) of this 
section. 

 

auditory impairment that prevents the student from 
being adequately or safely educated in public school 
without the provision of special services;  or 

(2) is at least three but not more than 21 years of age 
and has one or more of the following disabilities that 
prevents the student from being adequately or 
safely educated in public school without the 
provision of special services: 

(A) physical disability; 

(B) mental retardation; 

(C) emotional disturbance; 

(D) learning disability; 

(E) autism; 

(F) speech disability;  or 

(G) traumatic brain injury. 

 

(c) Definitions of disability terms. The terms used in this definition 
of a child with a disability are defined as follows: 

(c) Eligibility definitions.  

(1) (i)    Autism means a developmental disability 
significantly affecting verbal and nonverbal 
communication and social interaction, generally 
evident before age three, that adversely affects a 
childôs educational performance. Other 
characteristics often associated with autism are 
engagement in repetitive activities and stereotyped 
movements, resistance to environmental change 
or change in daily routines, and unusual responses 
to sensory experiences.  

 (ii)    Autism does not apply if a childôs educational 
performance is adversely affected primarily 
because the child has an emotional disturbance, 
as defined in paragraph (c)(4) of this section.  

 (iii)   A child who manifests the characteristics of 
autism after age three could be identified as 
having autism if the criteria in paragraph (c)(1)(i) 
of this section are satisfied.  

(1) Autism. A student with autism is one who has been 
determined to meet the criteria for autism as stated in 
34 CFR, §300.8(c)(1). Students with pervasive 
developmental disorders are included under this 
category. The team's written report of evaluation shall 
include specific recommendations for behavioral 
interventions and strategies. 

 

 

(2) Deaf-blindness means concomitant hearing and visual 
impairments, the combination of which causes such 
severe communication and other developmental and 
educational needs that they cannot be accommodated 
in special education programs solely for children with 
deafness or children with blindness.  

(2) Deaf-blindness. A student with deaf-blindness is one 
who has been determined to meet the criteria for deaf-
blindness as stated in 34 CFR, §300.8(c)(2). In meeting 
the criteria stated in 34 CFR, §300.8(c)(2), a student 
with deaf-blindness is one who, based on the 
evaluations specified in subsections (c)(3) and (c)(12) of 
this section: 
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(A) meets the eligibility criteria for auditory impairment 
specified in subsection (c)(3) of this section and 
visual impairment specified in subsection (c)(12) of 
this section; 

(B) meets the eligibility criteria for a student with a 
visual impairment and has a suspected hearing 
loss that cannot be demonstrated conclusively, but 
a speech/language therapist, a certified speech 
and language therapist, or a licensed speech 
language pathologist indicates there is no speech 
at an age when speech would normally be 
expected; 

(C) has documented hearing and visual losses that, if 
considered individually, may not meet the 
requirements for auditory impairment or visual 
impairment, but the combination of such losses 
adversely affects the student's educational 
performance; or 

(D) has a documented medical diagnosis of a 
progressive medical condition that will result in 
concomitant hearing and visual losses that, 
without special education intervention, will 
adversely affect the student's educational 
performance. 

 

(3) Deafness means a hearing impairment that is so severe 
that the child is impaired in processing linguistic 
information through hearing, with or without 
amplification that adversely affects a childôs educational 
performance.  

(3) Auditory impairment. A student with an auditory 
impairment is one who has been determined to meet the 
criteria for deafness as stated in 34 CFR, §300.8(c)(3), 
or for hearing impairment as stated in 34 CFR, 
§300.8(c)(5). The evaluation data reviewed by the 
multidisciplinary team in connection with the 
determination of a student's eligibility based on an 
auditory impairment must include an otological 
examination performed by an otologist or by a licensed 
medical doctor, with documentation that an otologist is 
not reasonably available. An audiological evaluation by 
a licensed audiologist shall also be conducted. The 
evaluation data shall include a description of the 
implications of the hearing loss for the student's hearing 
in a variety of circumstances with or without 
recommended amplification. 

§ 30.083. Statewide Plan.  [Excerpt] 

(a) The director of services shall develop and administer a 
comprehensive statewide plan for educational services 
for students who are deaf or hard of hearing, including 
continuing diagnosis and evaluation, counseling, and 
teaching.  The plan shall be designed to accomplish the 
following objectives: 

(6) recognizing the need for development of language 
and communications abilities in students who are 
deaf or hard of hearing, but also calling for the use 
of methods of communication that will meet the 
needs of each individual student, with each student 
assessed thoroughly so as to ascertain the student's 
potential for communications through a variety of 
means, including through oral or aural means, 
fingerspelling, or sign language. 

(4)    (i) Emotional disturbance means a condition 
exhibiting one or more of the following 
characteristics over a long period of time and to a 
marked degree that adversely affects a childôs 
educational performance:  

(A) An inability to learn that cannot be explained 
by intellectual, sensory, or health factors.  

(B) An inability to build or maintain satisfactory 
interpersonal relationships with peers and 
teachers.  

(C) Inappropriate types of behavior or feelings 
under normal circumstances.  

(4) Emotional disturbance. A student with an emotional 
disturbance is one who has been determined to meet 
the criteria for emotional disturbance as stated in 34 
CFR, §300.8(c)(4). The written report of evaluation shall 
include specific recommendations for behavioral 
supports and interventions. 

 



 
Federal Regulations Commissionerôs/SBOE Rules  State Laws 

 

SUBPART A TEA  |  Division of IDEA Coordination http://www.tea.state.tx.us/special.ed/ Jan 2010  |  A-7 

(D) A general pervasive mood of unhappiness or 
depression.  

(E) A tendency to develop physical symptoms or 
fears associated with personal or school 
problems.  

(ii) Emotional disturbance includes schizophrenia. 
The term does not apply to children who are 
socially maladjusted, unless it is determined that 
they have an emotional disturbance under 
paragraph (c)(4)(i) of this section.  

(5) Hearing impairment means an impairment in hearing, 
whether permanent or fluctuating, that adversely affects 
a childôs educational performance but that is not 
included under the definition of deafness in this section.  

See § 89.1040(c)(3), page A-6  

(6) Mental retardation means significantly subaverage 
general intellectual functioning, existing concurrently 
with deficits in adaptive behavior and manifested during 
the developmental period, that adversely affects a 
childôs educational performance 

(5) Mental retardation. A student with mental retardation is 
one who has been determined to meet the criteria for 
mental retardation as stated in 34 CFR, §300.8(c)(6). In 
meeting the criteria stated in 34 CFR, §300.8(c)(6), a 
student with mental retardation is one who: 

(A) has been determined to have significantly sub-
average intellectual functioning as measured by a 
standardized, individually administered test of 
cognitive ability in which the overall test score is at 
least two standard deviations below the mean, 
when taking into consideration the standard error 
of measurement of the test; and  

(B) concurrently exhibits deficits in at least two of the 
following areas of adaptive behavior: 
communication, self-care, home living, 
social/interpersonal skills, use of community 
resources, self-direction, functional academic 
skills, work, leisure, health, and safety. 

 

(7) Multiple disabilities means concomitant impairments 
(such as mental retardation-blindness or mental 
retardation-orthopedic impairment), the combination of 
which causes such severe educational needs that they 
cannot be accommodated in special education 
programs solely for one of the impairments. Multiple 
disabilities does not include deaf-blindness.  

(6) Multiple disabilities. 

(A) A student with multiple disabilities is one who has 
been determined to meet the criteria for multiple 
disabilities as stated in 34 CFR, §300.8(c)(7). In 
meeting the criteria stated in 34 CFR, 
§300.8(c)(7), a student with multiple disabilities is 
one who has a combination of disabilities defined 
in this section and who meets all of the following 
conditions: 

(i) the student's disability is expected to 
continue indefinitely; and 

(ii) the disabilities severely impair performance 
in two or more of the following areas: 

(I) psychomotor skills; 

(II) self-care skills; 

(III) communication; 

(IV) social and emotional development; or 

(V) cognition. 

(B) Students who have more than one of the 
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disabilities defined in this section but who do not 
meet the criteria in subparagraph (A) of this 
paragraph shall not be reported as having multiple 
disabilities. 

(8) Orthopedic impairment means a severe orthopedic 
impairment that adversely affects a childôs educational 
performance. The term includes impairments caused by 
a congenital anomaly, impairments caused by disease 
(e.g., poliomyelitis, bone tuberculosis), and impairments 
from other causes (e.g., cerebral palsy, amputations, 
and fractures or burns that cause contractures).  

(7) Orthopedic impairment. A student with an orthopedic 
impairment is one who has been determined to meet the 
criteria for orthopedic impairment as stated in 34 CFR, 
§300.8(c)(8). The multidisciplinary team that collects or 
reviews evaluation data in connection with the 
determination of a student's eligibility based on an 
orthopedic impairment must include a licensed 
physician. 

 

(9) Other health impairment means having limited strength, 
vitality, or alertness, including a heightened alertness to 
environmental stimuli, that results in limited alertness 
with respect to the educational environment, thatð  

(i) Is due to chronic or acute health problems such as 
asthma, attention deficit disorder or attention 
deficit hyperactivity disorder, diabetes, epilepsy, a 
heart condition, hemophilia, lead poisoning, 
leukemia, nephritis, rheumatic fever, sickle cell 
anemia, and Tourette syndrome; and  

(ii) Adversely affects a childôs educational 
performance.  

(8) Other health impairment. A student with other health 
impairment is one who has been determined to meet the 
criteria for other health impairment due to chronic or 
acute health problems such as asthma, attention deficit 
disorder or attention deficit hyperactivity disorder, 
diabetes, epilepsy, a heart condition, hemophilia, lead 
poisoning, leukemia, nephritis, rheumatic fever, sickle 
cell anemia, and Tourette's Disorder as stated in 34 
CFR, §300.8(c)(9). The multidisciplinary team that 
collects or reviews evaluation data in connection with 
the determination of a student's eligibility based on other 
health impairment must include a licensed physician. 

 

 

(10) Specific learning disabilityð 

(i) General. Specific learning disability means a 
disorder in one or more of the basic psychological 
processes involved in understanding or in using 
language, spoken or written, that may manifest 
itself in the imperfect ability to listen, think, speak, 
read, write, spell, or to do mathematical 
calculations, including conditions such as 
perceptual disabilities, brain injury, minimal brain 
dysfunction, dyslexia, and developmental aphasia.  

(ii) Disorders not included. Specific learning disability 
does not include learning problems that are 
primarily the result of visual, hearing, or motor 
disabilities, of mental retardation, of emotional 
disturbance, or of environmental, cultural, or 
economic disadvantage.  

(9) Learning disability. 

(A) Prior to and as part of the evaluation described in 
subparagraph (B) of this paragraph and 34 CFR, 
§§300.307-300.311, and in order to ensure that 
underachievement in a child suspected of having a 
specific learning disability is not due to lack of 
appropriate instruction in reading or mathematics, 
the following must be considered: 

(i) data that demonstrates the child was 
provided appropriate instruction in reading 
(as described in 20 USC, §6368(3)), and/or 
mathematics within general education 
settings delivered by qualified personnel; and 

(ii) data-based documentation of repeated 
assessments of achievement at reasonable 
intervals, reflecting formal evaluation of 
student progress during instruction. Data-
based documentation of repeated 
assessments may include, but is not limited 
to, response to intervention progress 
monitoring results, in-class tests on grade-
level curriculum, or other regularly 
administered assessments. Intervals are 
considered reasonable if consistent with the 
assessment requirements of a student's 
specific instructional program. 

(B) A student with a learning disability is one who: 

(i) has been determined through a variety of 
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assessment tools and strategies to meet the 
criteria for a specific learning disability as 
stated in 34 CFR, §300.8(c)(10), in 
accordance with the provisions in 34 CFR, 
§§300.307-300.311; and 

(ii) does not achieve adequately for the child's 
age or meet state-approved grade-level 
standards in oral expression, listening 
comprehension, written expression, basic 
reading skill, reading fluency skills, reading 
comprehension, mathematics calculation, or 
mathematics problem solving when provided 
appropriate instruction, as indicated by 
performance on multiple measures such as 
in-class tests; grade average over time (e.g. 
six weeks, semester); norm- or criterion-
referenced tests; statewide assessments; or 
a process based on the child's response to 
scientific, research-based intervention; and 

(I) does not make sufficient progress when 
provided a process based on the child's 
response to scientific, research-based 
intervention (as defined in 20 USC, 
§7801(37)), as indicated by the child's 
performance relative to the 
performance of the child's peers on 
repeated, curriculum-based 
assessments of achievement at 
reasonable intervals, reflecting student 
progress during classroom instruction; 
or 

(II) exhibits a pattern of strengths and 
weaknesses in performance, 
achievement, or both relative to age, 
grade-level standards, or intellectual 
ability, as indicated by significant 
variance among specific areas of 
cognitive function, such as working 
memory and verbal comprehension, or 
between specific areas of cognitive 
function and academic achievement. 

(11) Speech or language impairment means a 
communication disorder, such as stuttering, impaired 
articulation, a language impairment, or a voice 
impairment, that adversely affects a childôs educational 
performance.  

(10) Speech impairment. A student with a speech 
impairment is one who has been determined to meet the 
criteria for speech or language impairment as stated in 
34 CFR, §300.8(c)(11). The multidisciplinary team that 
collects or reviews evaluation data in connection with 
the determination of a student's eligibility based on a 
speech impairment must include a certified speech and 
hearing therapist, a certified speech and language 
therapist, or a licensed speech/language pathologist. 

 

(12) Traumatic brain injury means an acquired injury to the 
brain caused by an external physical force, resulting in 
total or partial functional disability or psychosocial 
impairment, or both, that adversely affects a childôs 

(11) Traumatic brain injury. A student with a traumatic brain 
injury is one who has been determined to meet the 
criteria for traumatic brain injury as stated in 34 CFR, 
§300.8(c)(12). The multidisciplinary team that collects or 
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educational performance. Traumatic brain injury applies 
to open or closed head injuries resulting in impairments 
in one or more areas, such as cognition; language; 
memory; attention; reasoning; abstract thinking; 
judgment; problem-solving; sensory, perceptual, and 
motor abilities; psychosocial behavior; physical 
functions; information processing; and speech. 
Traumatic brain injury does not apply to brain injuries 
that are congenital or degenerative, or to brain injuries 
induced by birth trauma.  

reviews evaluation data in connection with the 
determination of a student's eligibility based on a 
traumatic brain injury must include a licensed physician, 
in addition to the licensed or certified practitioners 
specified in subsection (b)(1) of this section. 

 

(13) Visual impairment including blindness means an 
impairment in vision that, even with correction, 
adversely affects a childôs educational performance. The 
term includes both partial sight and blindness.  

(Authority: 20 U.S.C. 1401(3); 1401(30)) 

 

(12) Visual impairment. 

(A) A student with a visual impairment is one who has 
been determined to meet the criteria for visual 
impairment as stated in 34 CFR, §300.8(c)(13). 
The visual loss should be stated in exact 
measures of visual field and corrected visual 
acuity at a distance and at close range in each eye 
in a report by a licensed ophthalmologist or 
optometrist. The report should also include 
prognosis whenever possible. If exact measures 
cannot be obtained, the eye specialist must so 
state and provide best estimates. In meeting the 
criteria stated in 34 CFR, §300.8(c)(13), a student 
with a visual impairment is one who: 

(i) has been determined by a licensed 
ophthalmologist or optometrist: 

(I) to have no vision or to have a serious 
visual loss after correction; or 

(II) to have a progressive medical condition 
that will result in no vision or a serious 
visual loss after correction. 

(ii) has been determined by the following 
evaluations to have a need for special 
services: 

(I) a functional vision evaluation by a 
professional certified in the education of 
students with visual impairments or a 
certified orientation and mobility 
instructor. The evaluation must include 
the performance of tasks in a variety of 
environments requiring the use of both 
near and distance vision and 
recommendations concerning the need 
for a clinical low vision evaluation and 
an orientation and mobility evaluation; 
and 

(II) a learning media assessment by a 
professional certified in the education of 
students with visual impairments. The 
learning media assessment must 
include recommendations concerning 
which specific visual, tactual, and/or 
auditory learning media are appropriate 
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for the student and whether or not there 
is a need for ongoing evaluation in this 
area. 

(B) A student with a visual impairment is functionally 
blind if, based on the preceding evaluations, the 
student will use tactual media (which includes 
Braille) as a primary tool for learning to be able to 
communicate in both reading and writing at the 
same level of proficiency as other students of 
comparable ability. 

(13) Noncategorical. A student between the ages of 3-5 who 
is evaluated as having mental retardation, emotional 
disturbance, a specific learning disability, or autism may 
be described as noncategorical early childhood. 

§ 300.9 Consent.  

Consent means thatð  

(a) The parent has been fully informed of all information relevant 
to the activity for which consent is sought, in his or her native 
language, or other mode of communication;  

(b) The parent understands and agrees in writing to the carrying 
out of the activity for which his or her consent is sought, and 
the consent describes that activity and lists the records (if 
any) that will be released and to whom; and  

(c) (1) The parent understands that the granting of consent is 
voluntary on the part of the parent and may be revoked 

at anytime. 

(2) If a parent revokes consent, that revocation is not 
retroactive (i.e., it does not negate an action that has 
occurred after the consent was given and before the 
consent was revoked). 

(3) If the parent revokes consent in writing for their childôs 
receipt of special education services after the child is 
initially provided special education and related services, 
the public agency is not required to amend the childôs 
education records to remove any references to the 
childôs receipt of special education and related services 
because of the revocation of consent.    

(Authority: 20 U.S.C. 1414(a)(1)(D)) 

 

  

§ 300.10 Core academic subjects.  

Core academic subjects means English, reading or language arts, 
mathematics, science, foreign languages, civics and government, 
economics, arts, history, and geography.  

(Authority: 20 U.S.C. 1401(4)) 

 

  

§ 300.11 Day; business day; school day.  

(a) Day means calendar day unless otherwise indicated as 
business day or school day.  

(b) Business day means Monday through Friday, except for 
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Federal and State holidays (unless holidays are specifically 
included in the designation of business day, as in 
§300.148(d)(1)(ii)).  

(c) (1)    School day means any day, including a partial day that  
 children are in attendance at school for instructional  
 purposes.  

(2) School day has the same meaning for all children in 
school, including children with and without disabilities.  

(Authority: 20 U.S.C. 1221eï3) 

 

§ 300.12 Educational service agency.  

Educational service agency meansð  

(a) A regional public multiservice agencyð  

(1) Authorized by State law to develop, manage, and 
provide services or programs to LEAs;  

(2) Recognized as an administrative agency for purposes of 
the provision of special education and related services 
provided within public elementary schools and 
secondary schools of the State;  

(b) Includes any other public institution or agency having 
administrative control and direction over a public elementary 
school or secondary school; and  

(c) Includes entities that meet the definition of intermediate 
educational unit in section 602(23) of the Act as in effect prior 
to June 4, 1997.  

 (Authority: 20 U.S.C. 1401(5)) 

 

§ 89.1141. Education Service Center Regional Special 
Education Leadership. [Excerpt] 

(g) For the purposes of this subchapter, ESCs shall be 
considered to be educational service agencies as defined in 
federal regulations. 

 

 

§ 300.13 Elementary school.  

Elementary school means a nonprofit institutional day or residential 
school, including a public elementary charter school, that provides 
elementary education, as determined under State law. 

(Authority: 20 U.S.C. 1401(6)) 

 

  

§ 300.14 Equipment.   

Equipment meansð  

(a) Machinery, utilities, and built-in equipment, and any 
necessary enclosures or structures to house the machinery, 
utilities, or equipment; and  

(b) All other items necessary for the functioning of a particular 
facility as a facility for the provision of educational services, 
including items such as instructional equipment and 
necessary furniture; printed, published and audio-visual 
instructional materials; telecommunications, sensory, and 
other technological aids and devices; and books, periodicals, 
documents, and other related materials.  

(Authority: 20 U.S.C. 1401(7)) 
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§ 300.15 Evaluation.  

Evaluation means procedures used in accordance with §§ 300.304 
through 300.311 to determine whether a child has a disability and 
the nature and extent of the special education and related services 
that the child needs.  

(Authority: 20 U.S.C. 1414(a) (c))  

 

  

§ 300.16 Excess costs.  

Excess costs means those costs that are in excess of the average 
annual per-student expenditure in an LEA during the preceding 
school year for an elementary school or secondary school student, 
as may be appropriate, and that must be computed after 
deductingð  

(a) Amounts receivedð  

(1) Under Part B of the Act; 

(2) Under Part A of title I of the ESEA; and  

(3) Under Parts A and B of title III of the ESEA and;  

(b) Any State or local funds expended for programs that would 
qualify for assistance under any of the parts described in 
paragraph (a) of this section, but excluding any amounts for 
capital outlay or debt service. (See Appendix A to part 300 for 
an example of how excess costs must be calculated.)  

(Authority: 20 U.S.C. 1401(8)) 

 

  

§ 300.17 Free appropriate public education. 

 Free appropriate public education or FAPE means special 
education and related services thatð  

(a) Are provided at public expense, under public supervision and 
direction, and without charge;  

(b) Meet the standards of the SEA, including the requirements of 
this part;  

(c) Include an appropriate preschool, elementary school, or 
secondary school education in the State involved; and  

(d) Are provided in conformity with an individualized education 
program (IEP) that meets the requirements of §§ 300.320 
through 300.324.  

(Authority: 20 U.S.C. 1401(9))  

 

  

§ 300.18 Highly qualified special education teachers.  

(a) Requirements for special education teachers teaching core 
academic subjects. For any public elementary or secondary 
school special education teacher teaching core academic 
subjects, the term highly qualified has the meaning given the 
term in section 9101 of the ESEA and 34 CFR 200.56, except 
that the requirements for highly qualified alsoð  

(1) Include the requirements described in paragraph (b) of 
this section; and  

§ 89.1131. Qualifications of Special Education, Related 
Service, and Paraprofessional Personnel. 

(a) All special education and related service personnel shall be 
certified, endorsed, or licensed in the area or areas of 
assignment in accordance with 34 Code of Federal 
Regulations (CFR), §300.156; the Texas Education Code 
(TEC), §§21.002, 21.003, and 29.304; or appropriate state 
agency credentials. 

(b) A teacher who holds a special education certificate or an 
endorsement may be assigned to any level of a basic special 

§ 21.003. Certification Required. 

(a) A person may not be employed as a teacher, teacher 
intern or teacher trainee, librarian, educational aide, 
administrator, educational diagnostician, or counselor by 
a school district unless the person holds an appropriate 
certificate or permit issued as provided by Subchapter B. 

(b) A person may not be employed by a school district as an 
audiologist, occupational therapist, physical therapist, 
physician, nurse, school psychologist, associate school 
psychologist, social worker, or speech language 
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(2) Include the option for teachers to meet the requirements 
of section 9101 of the ESEA by meeting the 
requirements of paragraphs (c) and (d) of this section.  

(b) Requirements for special education teachers in general. 

(1) When used with respect to any public elementary school 
or secondary school special education teacher teaching 
in a State, highly qualified requires thatð  

(i) The teacher has obtained full State certification as 
a special education teacher (including certification 
obtained through alternative routes to certification), 
or passed the State special education teacher 
licensing examination, and holds a license to teach 
in the State as a special education teacher, except 
that when used with respect to any teacher 
teaching in a public charter school, highly qualified 
means that the teacher meets the certification or 
licensing requirements, if any, set forth in the 
Stateôs public charter school law;  

(ii) The teacher has not had special education 
certification or licensure requirements waived on 
an emergency, temporary, or provisional basis; 
and  

(iii) The teacher holds at least a bachelorôs 
degree.  

(2) A teacher will be considered to meet the standard in 
paragraph (b)(1)(i) of this section if that teacher is 
participating in an alternative route to special education 
certification program under whichð  

(i) The teacherð  

(A) Receives high-quality professional 
development that is sustained, intensive, and 
classroom-focused in order to have a positive 
and lasting impact on classroom instruction, 
before and while teaching;  

(B) Participates in a program of intensive 
supervision that consists of structured 
guidance and regular ongoing support for 
teachers or a teacher mentoring program;  

(C) Assumes functions as a teacher only for a 
specified period of time not to exceed three 
years; and  

(D) Demonstrates satisfactory progress toward 
full certification as prescribed by the State; 
and  

(ii) The State ensures, through its certification and 
licensure process, that the provisions in paragraph 
(b)(2)(i) of this section are met.  

(3) Any public elementary school or secondary school 
special education teacher teaching in a State, who is 
not teaching a core academic subject, is highly qualified 
if the teacher meets the requirements in paragraph 
(b)(1) or the requirements in (b)(1)(iii) and (b)(2) of this 

education instructional program serving eligible students 3-21 
years of age, as defined in §89.1035(a) of this title (relating to 
Age Ranges for Student Eligibility), in accordance with the 
limitation of their certification, except for the following. 

(1) Persons assigned to provide speech therapy 
instructional services must hold a valid Texas Education 
Agency (TEA) certificate in speech and hearing therapy 
or speech and language therapy, or a valid state license 
as a speech/language pathologist. 

(2) Teachers holding only a special education endorsement 
for early childhood education for children with disabilities 
shall be assigned only to programs serving infants 
through Grade 6. 

(3) Teachers certified in the education of students with 
visual impairments must be available to students with 
visual impairments, including deaf-blindness, through 
one of the school district's instructional options, a 
shared services arrangement with other school districts, 
or an education service center (ESC). 

(4) Teachers certified in the education of students with 
auditory impairments must be available to students with 
auditory impairments, including deaf-blindness, through 
one of the school district's instructional options, a 
regional day school program for the deaf, or a shared 
services arrangement with other school districts. 

(5) The following provisions apply to physical education. 

(A) When the ARD committee has made the 
determination and the arrangements are specified 
in the student's individualized education program 
(IEP), physical education may be provided by the 
following personnel: 

(i) special education instructional or related 
service personnel who have the necessary 
skills and knowledge; 

(ii) physical education teachers; 

(iii) occupational therapists; 

(iv) physical therapists; or 

(v) occupational therapy assistants or physical 
therapy assistants working under supervision 
in accordance with the standards of their 
profession. 

(B) When these services are provided by special 
education personnel, the district must document 
that they have the necessary skills and knowledge. 
Documentation may include, but need not be 
limited to, inservice records, evidence of 
attendance at seminars or workshops, or 
transcripts of college courses. 

(6) Teachers assigned full-time or part-time to instruction of 
students from birth through age two with visual 
impairments, including deaf-blindness, shall be certified 
in the education of students with visual impairments. 

pathologist unless the person is licensed by the state 
agency that licenses that profession.  A person may 
perform specific services within those professions for a 
school district only if the person holds the appropriate 
credential from the appropriate state agency. 

 

§ 21.005. High-Quality Teachers.   

The commissioner may by rule establish a statewide standard 
to be used to certify each school district that is preparing, 
training, and recruiting high-quality teachers in a manner 
consistent with the No Child Left Behind Act of 2001 (Pub.  L. 
No. 107-110). 

 

§ 21.031. Purpose.   

(a) The State Board for Educator Certification is established 
to recognize public school educators as professionals and 
to grant educators the authority to govern the standards 
of their profession.  The board shall regulate and oversee 
all aspects of the certification, continuing education, and 
standards of conduct of public school educators. 

(b) In proposing rules under this subchapter, the board shall 
ensure that all candidates for certification or renewal of 
certification demonstrate the knowledge and skills 
necessary to improve the performance of the diverse 
student population of this state. 
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section.  

(c) Requirements for special education teachers teaching to 
alternate achievement standards. When used with respect to 
a special education teacher who teaches core academic 
subjects exclusively to children who are assessed against 
alternate achievement standards established under 34 CFR 
200.1(d), highly qualified means the teacher, whether new or 
not new to the profession, may eitherð  

(1) Meet the applicable requirements of section 9101 of the 
ESEA and 34 CFR 200.56 for any elementary, middle, 
or secondary school teacher who is new or not new to 
the profession; or  

(2) Meet the requirements of paragraph (B) or (C) of section 
9101(23) of the ESEA as applied to an elementary 
school teacher, or, in the case of instruction above the 
elementary level, meet the requirements of paragraph 
(B) or (C) of section 9101(23) of the ESEA as applied to 
an elementary school teacher and have subject matter 
knowledge appropriate to the level of instruction being 
provided and needed to effectively teach to those 
standards, as determined by the State.  

(d) Requirements for special education teachers teaching 
multiple subjects. Subject to paragraph (e) of this section, 
when used with respect to a special education teacher who 
teaches two or more core academic subjects exclusively to 
children with disabilities, highly qualified means that the 
teacher may eitherð  

(1) Meet the applicable requirements of section 9101 of the 
ESEA and 34 CFR 200.56(b) or (c);  

(2) In the case of a teacher who is not new to the 
profession, demonstrate competence in all the core 
academic subjects in which the teacher teaches in the 
same manner as is required for an elementary, middle, 
or secondary school teacher who is not new to the 
profession under 34 CFR 200.56(c) which may include a 
single, high objective uniform State standard of 
evaluation (HOUSSE) covering multiple subjects; or  

(3) In the case of a new special education teacher who 
teaches multiple subjects and who is highly qualified in 
mathematics, language arts, or science, demonstrate, 
not later than two years after the date of employment, 
competence in the other core academic subjects in 
which the teacher teaches in the same manner as is 
required for an elementary, middle, or secondary school 
teacher under 34 CFR 200.56(c), which may include a 
single HOUSSE covering multiple subjects.  

(e) Separate HOUSSE standards for special education teachers. 
Provided that any adaptations of the Stateôs HOUSSE would 
not establish a lower standard for the content knowledge 
requirements for special education teachers and meets all the 
requirements for a HOUSSE for regular education teachersð  

(1) A State may develop a separate HOUSSE for special 
education teachers; and  

Teachers assigned full-time or part-time to instruction of 
students from birth through age two who are deaf, 
including deaf-blindness, shall be certified in education 
for students who are deaf and severely hard of hearing. 

(7) Teachers with secondary certification with the generic 
delivery system may be assigned to teach Grades 6-12 
only. 

(c) Paraprofessional personnel must be certified and may be 
assigned to work with eligible students, general and special 
education teachers, and related service personnel. Aides may 
also be assigned to assist students with special education 
transportation, serve as a job coach, or serve in support of 
community-based instruction. Aides paid from state 
administrative funds may be assigned to the Special 
Education Resource System (SERS), the Special Education 
Management System (SEMS), or other special education 
clerical or administrative duties. 

(d) Interpreting services for students who are deaf shall be 
provided by an interpreter who is certified in the appropriate 
language mode(s), if certification in such mode(s) is available. 
If certification is available, the interpreter must be a certified 
member of or certified by the Registry of Interpreters for the 
Deaf (RID) or the Texas Board for Evaluation of Interpreters 
(BEI), Department of Assistive and Rehabilitative Services 
(DARS), Office for Deaf and Hard of Hearing Services 
(DHHS). 

(e) Orientation and mobility instruction must be provided by a 
certified orientation and mobility specialist (COMS) who is 
certified by the Academy for Certification of Vision 
Rehabilitation and Education Professionals. 
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(2) The standards described in paragraph (e)(1) of this 
section may include single HOUSSE evaluations that 
cover multiple subjects.  

(f) Rule of construction. Notwithstanding any other individual 
right of action that a parent or student may maintain under 
this part, nothing in this part shall be construed to create a 
right of action on behalf of an individual student or class of 
students for the failure of a particular SEA or LEA employee 
to be highly qualified, or to prevent a parent from filing a 
complaint under §§ 300.151 through 300.153 about staff 
qualifications with the SEA as provided for under this part.  

(g) Applicability of definition to ESEA; and clarification of new 
special education teacher.  

(1) A teacher who is highly qualified under this section is 
considered highly qualified for purposes of the ESEA. 

(2) For purposes of § 300.18(d)(3), a fully certified regular 
education teacher who subsequently becomes fully 
certified or licensed as a special education teacher is a 
new special education teacher when first hired as a 
special education teacher.  

(h) Private school teachers not covered. The requirements in this 
section do not apply to teachers hired by private elementary 
schools and secondary schools including private school 
teachers hired or contracted by LEAs to provide equitable 
services to parentally-placed private school children with 
disabilities under §300.138.  

(Authority: 20 U.S.C. 1401(10)) 

 

§ 300.19 Homeless children.  

Homeless children has the meaning given the term homeless 
children and youths in section 725 (42 U.S.C. 11434a) of the 
McKinney-Vento Homeless Assistance Act, as amended, 42 
U.S.C. 11431 et seq.  

(Authority: 20 U.S.C. 1401(11)) 

 

 § 25.001. Admission.  [Excerpt] 

(b) The board of trustees of a school district or its designee 
shall admit into the public schools of the district free of 
tuition a person who is over five and younger than 21 
years of age on the first day of September of the school 
year in which admission is sought, and may admit a 
person who is at least 21 years of age and under 26 
years of age for the purpose of completing the 
requirements for a high school diploma, if: 

(5) the person is homeless, as defined by 42 U.S.C. 
Section 11302, regardless of the residence of the 
person, of either parent of the person, or of the 
person's guardian or other person having lawful 
control of the person; 

   

§ 300.20 Include.  

Include means that the items named are not all of the possible 
items that are covered, whether like or unlike the ones named.  

(Authority: 20 U.S.C. 1221eï3) 

 

  

§ 300.21 Indian and Indian tribe.  

(a) Indian means an individual who is a member of an Indian 
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tribe.  

(b) Indian tribe means any Federal or State Indian tribe, band, 
rancheria, pueblo, colony, or community, including any 
Alaska Native village or regional village corporation (as 
defined in or established under the Alaska Native Claims 
Settlement Act, 43 U.S.C. 1601 et seq.).  

(c) Nothing in this definition is intended to indicate that the 
Secretary of the Interior is required to provide services or 
funding to a State Indian tribe that is not listed in the Federal 
Register list of Indian entities recognized as eligible to 
receive services from the United States, published pursuant 
to Section 104 of the Federally Recognized Indian Tribe List 
Act of 1994, 25 U.S.C. 479aï1.  

(Authority: 20 U.S.C. 1401(12) and (13)) 

 

§ 300.22 Individualized education program.  

Individualized education program or IEP means a written statement 
for a child with a disability that is developed, reviewed, and revised 
in accordance with §§ 300.320 through 300.324.  

(Authority: 20 U.S.C. 1401(14)) 

 

  

§ 300.23 Individualized education program team.  

Individualized education program team or IEP Team means a 
group of individuals described in § 300.321 that is responsible for 
developing, reviewing, or revising an IEP for a child with a 
disability.  

(Authority: 20 U.S.C. 1414(d)(1)(B)) 

 

§ 89.1050. The Admission, Review, and Dismissal (ARD) 
Committee. 

(a) Each school district shall establish an admission, review, and 
dismissal (ARD) committee for each eligible student with a 
disability and for each student for whom a full and individual 
initial evaluation is conducted pursuant to §89.1011 of this 
title (relating to Referral for Full and Individual Initial 
Evaluation). The ARD committee shall be the individualized 
education program (IEP) team defined in federal law and 
regulations, including, specifically, 34 Code of Federal 
Regulations (CFR), §300.321. The school district shall be 
responsible for all of the functions for which the IEP team is 
responsible under federal law and regulations and for which 
the ARD committee is responsible under state law, including, 
specifically, the following: 

(1) 34 CFR, §§300.320-300.325, and Texas Education 
Code (TEC), §29.005 (individualized education 
programs); 

(2) 34 CFR, §§300.145-300.147 (relating to placement of 
eligible students in private schools by a school district); 

(3) 34 CFR, §§300.132, 300.138, and 300.139 (relating to 
the development and implementation of service plans 
for eligible students placed by parents in private school 
who have been designated to receive special education 
and related services); 

(4) 34 CFR, §300.530 and §300.531, and TEC, §37.004 
(disciplinary placement of students with disabilities); 

(5) 34 CFR, §§300.302-300.306 (relating to evaluations, re-
evaluations, and determination of eligibility); 

 

§ 300.24 Individualized family service plan.  

Individualized family service plan or IFSP has the meaning given 
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the term in section 636 of the Act.  

(Authority: 20 U.S.C. 1401(15)) 

 

(6) 34 CFR, §§300.114-300.117 (relating to least restrictive 
environment); 

(7) TEC, §28.006 (Reading Diagnosis); 

(8) TEC, §28.0211 (Satisfactory Performance on 
Assessment Instruments Required; Accelerated 
Instruction); 

(9) TEC, §28.0212 (Personal Graduation Plan); 

(10) TEC, §28.0213 (Intensive Program of Instruction); 

(11) TEC, Chapter 29, Subchapter I (Programs for Students 
Who Are Deaf or Hard of Hearing); 

(12) TEC, §30.002 (Education of Children with Visual 
Impairments); 

(13) TEC, §30.003 (Support of Students Enrolled in the 
Texas School for the Blind and Visually Impaired or 
Texas School for the Deaf); 

(14) TEC, §33.081 (Extracurricular Activities); 

(15) TEC, Chapter 39, Subchapter B (Assessment of 
Academic Skills); and 

(16) TEC, §42.151 (Special Education). 

(b) For a child from birth through two years of age with visual 
and/or auditory impairments, an individualized family services 
plan (IFSP) meeting must be held in place of an ARD 
committee meeting in accordance with 34 CFR, §§300.320-
300.324, and the memorandum of understanding between 
the Texas Education Agency (TEA) and Texas Interagency 
Council on Early Childhood Intervention. For students three 
years of age and older, school districts must develop an IEP. 

(c) ARD committee membership. 

(1) ARD committees shall include those persons identified 
in 34 CFR, §300.321(a), as follows: 

(A) the parent(s) of the child; 

(B) not less than one regular education teacher of the 
child (if the child is, or may be, participating in the 
regular education environment); 

(C) not less than one special education teacher of the 
child, or where appropriate, not less than one 
special education provider of the child; 

(D) a representative of the school district who: 

(i) is qualified to provide, or supervise the 
provision of, specially designed instruction to 
meet the unique needs of children with 
disabilities; 

(ii) is knowledgeable about the general 
education curriculum; and 

(iii) is knowledgeable about the availability of 
resources of the school district; 

(E) an individual who can interpret the instructional 
implications of evaluation results, who may be a 
member of the team described in subparagraphs 
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(B)-(F) of this paragraph; 

(F) at the discretion of the parent or the school district, 
other individuals who have knowledge or special 
expertise regarding the child, including related 
services personnel, as appropriate; and 

(G) whenever appropriate, the child with a disability. 

(2) The regular education teacher who serves as a member 
of a student's ARD committee should be a regular 
education teacher who is responsible for implementing a 
portion of the student's IEP. 

(3) The special education teacher or special education 
provider that participates in the ARD committee meeting 
in accordance with 34 CFR, §300.321(a)(3), must be 
appropriately certified or licensed as required by 34 
CFR, §300.18 and §300.156. 

(4) If the student is: 

(A) a student with a suspected or documented visual 
impairment, the ARD committee shall include a 
teacher who is certified in the education of 
students with visual impairments; 

(B) a student with a suspected or documented 
auditory impairment, the ARD committee shall 
include a teacher who is certified in the education 
of students with auditory impairments; or 

(C) a student with suspected or documented deaf-
blindness, the ARD committee shall include a 
teacher who is certified in the education of 
students with visual impairments and a teacher 
who is certified in the education of students with 
auditory impairments. 

(5) An ARD committee member, including a member 
described in subsection (c)(4) of this section, is not 
required to attend an ARD committee meeting if the 
conditions of either 34 CFR, §300.321(e)(1), regarding 
attendance, or 34 CFR, §300.321(e)(2), regarding 
excusal, have been met. 

(d) The ARD committee shall make its decisions regarding 
students referred for a full and individual initial evaluation 
within 30 calendar days from the date of the completion of the 
written full and individual initial evaluation report. If the 30th 
day falls during the summer and school is not in session, the 
ARD committee shall have until the first day of classes in the 
fall to finalize decisions concerning the initial eligibility 
determination, the IEP, and placement, unless the full and 
individual initial evaluation indicates that the student will need 
extended school year (ESY) services during that summer. 

(e) The written report of the ARD committee shall document the 
decisions of the committee with respect to issues discussed 
at the meeting. The report shall include the date, names, 
positions, and signatures of the members participating in 
each meeting in accordance with 34 CFR, §§300.321, 
300.322, 300.324, and 300.325. The report shall also indicate 
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each member's agreement or disagreement with the 
committee's decisions. In the event TEC, §29.005(d)(1), 
applies, the district shall provide a written or audio-taped copy 
of the student's IEP, as defined in 34 CFR, §300.324 and 
§300.320. In the event TEC, §29.005(d)(2), applies, the 
district shall make a good faith effort to provide a written or 
audio-taped copy of the student's IEP, as defined in 34 CFR, 
§300.324 and §300.320. 

(f) A school district shall comply with the following for a student 
who is newly enrolled in a school district. 

(1) If the student was in the process of being evaluated for 
special education eligibility in the student's previous 
school district, the student's current school district shall 
coordinate with the student's previous school district as 
necessary and as expeditiously as possible to ensure a 
prompt completion of the evaluation in accordance with 
34 CFR, §300.301(d)(2) and (e) and §300.304(c)(5). 
The evaluation shall be completed not later than the 
60th calendar day following the date on which the 
current school district receives written consent as 
required by the TEC, §29.004. 

(2) When a student transfers within the state and the 
parents verify that the student was receiving special 
education services in the previous school district or the 
previous school district verifies in writing or by telephone 
that the student was receiving special education 
services, the school district must meet the requirements 
of 34 CFR, §300.323(a) and (e), regarding the provision 
of special education services. The timeline for 
completing the requirements outlined in 34 CFR, 
§300.323(e)(1) or (2), shall be 30 school days from the 
date the student is verified as being a student eligible 
for special education services. 

(3) When a student transfers from another state and the 
parents verify that the student was receiving special 
education services in the previous school district or the 
previous school district verifies in writing or by telephone 
that the student was receiving special education 
services, the school district must meet the requirements 
of 34 CFR, §300.323(a) and (f), regarding the provision 
of special education services. The timeline for 
completing the requirements outlined in 34 CFR, 
§300.323(f)(1) and (2), shall be 30 school days from the 
date the student is verified as being a student eligible 
for special education services. 

(4) In accordance with TEC, §25.002, and 34 CFR, 
§300.323(g), the school district in which the student was 
previously enrolled shall furnish the new school district 
with a copy of the student's records, including the child's 
special education records, not later than the 30th 
calendar day after the student was enrolled in the new 
school district. The Family Educational Rights and 
Privacy Act (FERPA), 20 United States Code, §1232g, 
does not require the student's current and previous 
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school districts to obtain parental consent before 
requesting or sending the student's special education 
records if the disclosure is conducted in accordance 
with 34 CFR, §99.31(a)(2) and §99.34. 

(g) All disciplinary actions regarding students with disabilities 
shall be determined in accordance with 34 CFR, 
§§300.101(a) and 300.530-300.536 (relating to disciplinary 
actions and procedures), the TEC, Chapter 37, Subchapter A 
(Alternative Settings for Behavior Management), and 
§89.1053 of this title (relating to Procedures for Use of 
Restraint and Time-Out). 

(h) All members of the ARD committee shall have the opportunity 
to participate in a collaborative manner in developing the IEP. 
A decision of the committee concerning required elements of 
the IEP shall be made by mutual agreement of the required 
members if possible. The committee may agree to an annual 
IEP or an IEP of shorter duration. 

(1) When mutual agreement about all required elements of 
the IEP is not achieved, the party (the parents or adult 
student) who disagrees shall be offered a single 
opportunity to have the committee recess for a period of 
time not to exceed ten school days. This recess is not 
required when the student's presence on the campus 
presents a danger of physical harm to the student or 
others or when the student has committed an expellable 
offense or an offense which may lead to a placement in 
an alternative education program (AEP). The 
requirements of this subsection (h) do not prohibit the 
members of the ARD committee from recessing an ARD 
committee meeting for reasons other than the failure of 
the parents and the school district from reaching mutual 
agreement about all required elements of an IEP. 

(2) During the recess the committee members shall 
consider alternatives, gather additional data, prepare 
further documentation, and/or obtain additional resource 
persons which may assist in enabling the ARD 
committee to reach mutual agreement. 

(3) The date, time, and place for continuing the ARD 
committee meeting shall be determined by mutual 
agreement prior to the recess. 

(4) If a ten-day recess is implemented as provided in 
paragraph (1) of this subsection and the ARD committee 
still cannot reach mutual agreement, the district shall 
implement the IEP which it has determined to be 
appropriate for the student. 

(5) When mutual agreement is not reached, a written 
statement of the basis for the disagreement shall be 
included in the IEP. The members who disagree shall 
be offered the opportunity to write their own statements. 

(6) When a district implements an IEP with which the 
parents disagree or the adult student disagrees, the 
district shall provide prior written notice to the parents or 
adult student as required in 34 CFR, §300.503. 
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(7) Parents shall have the right to file a complaint, request 
mediation, and request a due process hearing at any 
point when they disagree with decisions of the ARD 
committee. 

 

§ 300.25 Infant or toddler with a disability.  

Infant or toddler with a disabilityð  

(a) Means an individual under three years of age who needs 
early intervention services because the individualð  

(1) Is experiencing developmental delays, as measured by 
appropriate diagnostic instruments and procedures in 
one or more of the areas of cognitive development, 
physical development, communication development, 
social or emotional development, and adaptive 
development; or  

(2) Has a diagnosed physical or mental condition that has a 
high probability of resulting in developmental delay; and  

(b) May also include, at a Stateôs discretionð  

(1) At-risk infants and toddlers; and  

(2) Children with disabilities who are eligible for services 
under section 619 and who previously received services 
under Part C of the Act until such children enter, or are 
eligible under State law to enter, kindergarten or 
elementary school, as appropriate, provided that any 
programs under Part C of the Act serving such children 
shall includeð  

(i) An educational component that promotes school 
readiness and incorporates pre-literacy, language, 
and numeracy skills; and  

(ii) A written notification to parents of their rights and 
responsibilities in determining whether their child 
will continue to receive services under Part C of 
the Act or participate in preschool programs under 
section 619.  

(Authority: 20 U.S.C. 1401(16) and 1432(5)) 

 

§ 89.1050. The Admission, Review, and Dismissal (ARD) 
Committee. [Excerpt] 

(b) For a child from birth through two years of age with visual 
and/or auditory impairments, an individualized family services 
plan (IFSP) meeting must be held in place of an ARD 
committee meeting in accordance with 34 CFR, §§300.320-
300.324, and the memorandum of understanding between 
the Texas Education Agency (TEA) and Texas Interagency 
Council on Early Childhood Intervention. For students three 
years of age and older, school districts must develop an IEP. 
 

 

§ 29.009. Public Notice Concerning Preschool Programs 
for Students With Disabilities.   

Each school district shall develop a system to notify the 
population in the district with children who are at least three 
years of age but younger than six years of age and who are 
eligible for enrollment in a special education program of the 
availability of the program. 

 

 

§ 300.26 Institution of higher education.  

Institution of higher educationð  

(a) Has the meaning given the term in section 101 of the Higher 
Education Act of 1965, as amended, 20 U.S.C. 1021 et seq. 
(HEA); and  

(b) Also includes any community college receiving funds from the 
Secretary of the Interior under the Tribally Controlled 
Community College or University Assistance Act of 1978, 25 
U.S.C. 1801, et seq.  

(Authority: 20 U.S.C. 1401(17)) 

 

§ 4.3. Definitions [Excerpt] 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates 
otherwise: 

(15) Institution of higher education or institution--any public 
technical institute, public junior college, public senior 
college or university, medical or dental unit, or other 
agency of higher education as defined in Texas 
Education Code, § 61.003. 

 

 

§ 61.003. Definitions. [Excerpt] 

In this chapter: 

(8) "Institution of higher education" means any public 
technical institute, public junior college, public senior 
college or university, medical or dental unit, public 
state college, or other agency of higher education as 
defined in this section. 

 

 

§ 300.27 Limited English proficient.  

Limited English proficient has the meaning given the term in 

§ 89.1201. Policy. 

(a) It is the policy of the state that every student in the state who 

§ 29.052. Definitions.  [Excerpt] 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXEDS61.003&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXEDS61.003&FindType=L
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section 9101(25) of the ESEA.  

(Authority: 20 U.S.C. 1401(18)) 

 

has a home language other than English and who is identified 
as limited English proficient shall be provided a full 
opportunity to participate in a bilingual education or English 
as a second language program, as required in the Texas 
Education Code, Chapter 29, Subchapter B. To ensure equal 
educational opportunity, as required in the Texas Education 
Code, §1.002(a), each school district shall: 

(1) identify limited English proficient students based on 
criteria established by the state; 

(2) provide bilingual education and English as a second 
language programs, as integral parts of the regular 
program as described in the Texas Education Code, 
§4.002; 

(3) seek certified teaching personnel to ensure that limited 
English proficient students are afforded full opportunity 
to master the essential skills and knowledge required by 
the state; and 

(4) assess achievement for essential skills and knowledge 
in accordance with the Texas Education Code, Chapter 
39, to ensure accountability for limited English proficient 
students and the schools that serve them. 

(b) The goal of bilingual education programs shall be to enable 
limited English proficient students to become competent in 
the comprehension, speaking, reading, and composition of 
the English language through the development of literacy and 
academic skills in the primary language and English. Such 
programs shall emphasize the mastery of English language 
skills, as well as mathematics, science and social studies, as 
integral parts of the academic goals for all students to enable 
limited English proficient students to participate equitably in 
school. 

(c) The goal of English as a second language programs shall be 
to enable limited English proficient students to become 
competent in the comprehension, speaking, reading, and 
composition of the English language through the integrated 
use of second language methods. The English as a second 
language program shall emphasize the mastery of English 
language skills, as well as mathematics, science and social 
studies, as integral parts of the academic goals for all 
students to enable limited English proficient students to 
participate equitably in school. 

(d) Bilingual education and English as a second language 
programs shall be integral parts of the total school program. 
Such programs shall use instructional approaches designed 
to meet the special needs of limited English proficient 
students. The basic curriculum content of the programs shall 
be based on the essential skills and knowledge required by 
the state. 

 

§ 89.1225. Testing and Classification of Students. 

(a) For identifying limited English proficient students, districts 
shall administer to each student who has a language other 

In this subchapter: 

(1) "Student of limited English proficiency" means a 
student whose primary language is other than 
English and whose English language skills are such 
that the student has difficulty performing ordinary 
classwork in English. 

 

§ 29.056. Enrollment of Students in Program.   

(a) The agency shall establish standardized criteria for the 
identification, assessment, and classification of students 
of limited English proficiency eligible for entry into the 
program or exit from the program.  The student's parent 
must approve a student's entry into the program, exit from 
the program, or placement in the program.  The school 
district or parent may appeal the decision under Section 
29.064.  The criteria for identification, assessment, and 
classification may include: 

(1) results of a home language survey conducted within 
four weeks of each student's enrollment to 
determine the language normally used in the home 
and the language normally used by the student, 
conducted in English and the home language, 
signed by the student's parents if the student is in 
kindergarten through grade 8 or by the student if the 
student is in grades 9 through 12, and kept in the 
student's permanent folder by the language 
proficiency assessment committee; 

(2) the results of an agency-approved English language 
proficiency test administered to all students 
identified through the home survey as normally 
speaking a language other than English to 
determine the level of English language proficiency, 
with students in kindergarten or grade 1 being 
administered an oral English proficiency test and 
students in grades 2 through 12 being administered 
an oral and written English proficiency test;  and 

(3) the results of an agency-approved proficiency test in 
the primary language administered to all students 
identified under Subdivision (2) as being of limited 
English proficiency to determine the level of primary 
language proficiency, with students in kindergarten 
or grade 1 being administered an oral primary 
language proficiency test and students in grades 2 
through 12 being administered an oral and written 
primary language proficiency test. 

(b) Tests under Subsection (a) shall be administered by 
professionals or paraprofessionals with the appropriate 
English and primary language skills and the training 
required by the test publisher. 

(c) The language proficiency assessment committee may 
classify a student as limited English proficiency if: 

(1) the student's ability in English is so limited or the 
student's disabilities are so severe that assessment 
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than English as identified on the home language survey: 

(1) in prekindergarten through Grade 1, an oral language 
proficiency test approved by the Texas Education 
Agency (TEA); and 

(2) in Grades 2-12, a TEA-approved oral language 
proficiency test and the English reading and English 
language arts sections from a TEA-approved norm-
referenced measure, or another test approved by TEA, 
unless the norm-referenced measure is not valid in 
accordance with subsection (f)(2)(C) of this section. 

(b) Districts which provide a bilingual education program shall 
administer an oral language proficiency test in the home 
language of the students who are eligible for being served in 
the bilingual education program. If the home language of the 
students is Spanish, the district shall administer the Spanish 
version of the TEA-approved oral language proficiency test 
which was administered in English. If the home language of 
the students is other than Spanish, the district shall determine 
the students' level of proficiency using informal oral language 
assessment measures. 

(c) All the oral language proficiency testing shall be administered 
by professionals or paraprofessionals who are proficient in 
the language of the test and trained in language proficiency 
testing. 

(d) The grade levels and the scores on each test which shall 
identify a student as limited English proficient shall be 
established by TEA. The commissioner of education shall 
review the approved list of tests, grade levels, and scores 
annually and update the list. 

(e) Students with a language other than English shall be 
administered the required oral language proficiency test 
within four weeks of their enrollment. Norm-referenced 
assessment instruments, however, may be administered 
within the established norming period. 

(f) For entry into a bilingual education or English as a second 
language program, a student shall be identified as limited 
English proficient using the following criteria. 

(1) At prekindergarten through Grade 1, the score on the 
English oral language proficiency test is below the level 
designated for indicating limited English proficiency 
under subsection (d) of this section. 

(2) At Grades 2-12: 

(A) the student's score on the English oral language 
proficiency test is below the level designated for 
indicating limited English proficiency under 
subsection (d) of this section; 

(B) the student's score on the reading and language 
arts sections of the TEA-approved norm-
referenced measure at his or her grade level is 
below the 40th percentile; or 

(C) the student's ability in English is so limited that the 
administration, at his or her grade level, of the 

procedures cannot be administered; 

(2) the student's score or relative degree of 
achievement on the agency-approved English 
proficiency test is below the levels established by 
the agency as indicative of reasonable proficiency; 

(3) the student's primary language proficiency score as 
measured by an agency-approved test is greater 
than the student's proficiency in English;  or 

(4) the language proficiency assessment committee 
determines, based on other information, including a 
teacher evaluation, parental viewpoint, or student 
interview, that the student's primary language 
proficiency is greater than the student's proficiency 
in English or that the student is not reasonably 
proficient in English. 

(d) Not later than the 10th day after the date of the student's 
classification as a student of limited English proficiency, 
the language proficiency assessment committee shall 
give written notice of the classification to the student's 
parent.  The notice must be in English and the parent's 
primary language.  The parents of students eligible to 
participate in the required bilingual education program 
shall be informed of the benefits of the bilingual education 
or special language program and that it is an integral part 
of the school program. 

(e) The language proficiency assessment committee may 
retain, for documentation purposes, all records obtained 
under this section. 

(f) The district may not refuse to provide instruction in a 
language other than English to a student solely because 
the student has a disability. 

(g) A district may transfer a student of limited English 
proficiency out of a bilingual education or special 
language program for the first time or a subsequent time if 
the student is able to participate equally in a regular all-
English instructional program as determined by: 

(1) agency-approved tests administered at the end of 
each school year to determine the extent to which 
the student has developed oral and written language 
proficiency and specific language skills in English; 

(2) satisfactory performance on the reading assessment 
instrument under Section 39.023(a) or an English 
language arts assessment instrument under Section 
39.023(c), as applicable, with the assessment 
instrument administered in English, or, if the student 
is enrolled in the first or second grade, an 
achievement score at or above the 40th percentile in 
the reading and language arts sections of an 
English standardized test approved by the agency;  
and 

(3) agency-approved criterion-referenced tests and the 
results of a subjective teacher evaluation. 
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reading and language arts sections of a TEA-
approved norm-referenced assessment instrument 
or other test approved by TEA is not valid. 

(3) In the absence of data required in paragraph (2)(B) of 
this subsection, evidence that the student is not 
academically successful as defined in subsection (j) of 
this section is required. 

(4) The admission review and dismissal (ARD) committee 
in conjunction with the language proficiency assessment 
committee shall determine an appropriate assessment 
instrument and designated level of performance for 
indicating limited English proficiency as required under 
subsection (d) of this section for students for whom 
those tests would be inappropriate as part of the 
individualized education program (IEP). The decision for 
entry into a bilingual education or English as a second 
language program shall be determined by the ARD 
committee in conjunction with the language proficiency 
assessment committee in accordance with §89.1220(g) 
of this title (relating to Language Proficiency 
Assessment Committee). 

(g) Within the four weeks of their initial enrollment in the district, 
students shall be identified as limited English proficient and 
enrolled into the required bilingual education or English as a 
second language program. Prekindergarten and kindergarten 
students preregistered in the spring shall be identified as 
limited English proficient and enrolled in the required bilingual 
education or English as a second language program within 
four weeks of the start of the school year in the fall. 

(h) For exit from a bilingual education or English as a second 
language program, a student may be classified as English 
proficient at the end of the school year in which a student 
would be able to participate equally in a regular, all-English, 
instructional program. This determination shall be based upon 
all of the following: 

(1) TEA-approved tests that measure the extent to which 
the student has developed oral and written language 
proficiency and specific language skills in English; 

(2) satisfactory performance on the reading assessment 
instrument under the Texas Education Code, 
§39.023(a), or a TEA-approved English language arts 
assessment instrument administered in English, or a 
score at or above the 40th percentile on both the 
English reading and the English language arts sections 
of a TEA-approved norm-referenced assessment 
instrument for a student who is enrolled in Grade 1 or 2; 
and 

(3) TEA-approved criterion-referenced written tests when 
available and the results of a subjective teacher 
evaluation. 

(i) A student may not be exited from the bilingual education or 
English as a second language program in prekindergarten or 
kindergarten. A district must ensure that limited English 

(h) If later evidence suggests that a student who has been 
transferred out of a bilingual education or special 
language program has inadequate English proficiency 
and achievement, the language proficiency assessment 
committee may reenroll the student in the program.  
Classification of students for reenrollment must be based 
on the criteria required by this section. 
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proficient students are prepared to meet academic standards 
required by TEC, §28.0211. 

(j) For determining whether a student who has been exited from 
a bilingual education or English as a second language 
program is academically successful, the following criteria 
shall be used at the end of the school year: 

(1) the student meets state performance standards in 
English of the criterion-referenced assessment 
instrument required in the Texas Education Code, 
§39.023, for the grade level as applicable; and 

(2) the student has passing grades in all subjects and 
courses taken. 

(k) The ARD committee in conjunction with the language 
proficiency assessment committee shall determine an 
appropriate assessment instrument and performance 
standard requirement for exit under subsection (h) of this 
section for students for whom those tests would be 
inappropriate as part of the IEP. The decision to exit a 
student who receives both special education and special 
language services from the bilingual education or English as 
a second language program is determined by the ARD 
committee in conjunction with the language proficiency 
assessment committee in accordance with applicable 
provisions of subsection (h) of this section. 

§ 300.28 Local educational agency.  

(a) General. Local educational agency or LEA means a public 
board of education or other public authority legally constituted 
within a State for either administrative control or direction of, 
or to perform a service function for, public elementary or 
secondary schools in a city, county, township, school district, 
or other political subdivision of a State, or for a combination of 
school districts or counties as are recognized in a State as an 
administrative agency for its public elementary schools or 
secondary schools.  

(b) Educational service agencies and other public institutions or 
agencies. The term includesð  

(1) An educational service agency, as defined in § 300.12; 
and  

(2) Any other public institution or agency having 
administrative control and direction of a public 
elementary school or secondary school, including a 
public nonprofit charter school that is established as an 
LEA under State law.  

(c) BIA funded schools. The term includes an elementary school 
or secondary school funded by the Bureau of Indian Affairs, 
and not subject to the jurisdiction of any SEA other than the 
Bureau of Indian Affairs, but only to the extent that the 
inclusion makes the school eligible for programs for which 
specific eligibility is not provided to the school in another 
provision of law and the school does not have a student 
population that is smaller than the student population of the 
LEA receiving assistance under the Act with the smallest 

  



 
Federal Regulations Commissionerôs/SBOE Rules  State Laws 

 

SUBPART A TEA  |  Division of IDEA Coordination http://www.tea.state.tx.us/special.ed/ Jan 2010  |  A-27 

student population.  

(Authority: 20 U.S.C. 1401(19)) 

 

§ 300.29 Native language.  

(a) Native language, when used with respect to an individual who 
is limited English proficient, means the following:  

(1) The language normally used by that individual, or, in the 
case of a child, the language normally used by the 
parents of the child, except as provided in paragraph 
(a)(2) of this section.  

(2) In all direct contact with a child (including evaluation of 
the child), the language normally used by the child in the 
home or learning environment.  

(b) For an individual with deafness or blindness, or for an 
individual with no written language, the mode of 
communication is that normally used by the individual 
(such as sign language, Braille, or oral communication).  

(Authority: 20 U.S.C. 1401(20)) 

 

 § 29.005. Individualized Education Program.  [Excerpt] 

(d) If the child's parent is unable to speak English, the district 
shall: 

(1) provide the parent with a written or audiotaped copy 
of the child's individualized education program 
translated into Spanish if Spanish is the parent's 
native language;  or 

(2) if the parent's native language is a language other 
than Spanish, make a good faith effort to provide the 
parent with a written or audiotaped copy of the 
child's individualized education program translated 
into the parent's native language. 

 

§ 29.302. Findings.  

(a) The legislature finds that it is essential for the well-being 
and growth of students who are deaf or hard of hearing 
that educational programs recognize the unique nature of 
deafness and the hard-of-hearing condition and ensure 
that all students who are deaf or hard of hearing have 
appropriate, ongoing, and fully accessible educational 
opportunities.  Students who are deaf or hard of hearing 
may choose to use a variety of language modes and 
languages, including oral and manual-visual language.  
Students who are deaf may choose to communicate 
through the language of the deaf community, American 
Sign Language, or through any of a number of English-
based manual-visual languages.  Students who are hard 
of hearing may choose to use spoken and written English, 
including speech reading or lip reading, together with 
amplification instruments, such as hearing aids, cochlear 
implants, or assistive listening systems, to communicate 
with the hearing population.  Students who are deaf or 
hard of hearing may choose to use a combination of oral 
or manual-visual language systems, including cued 
speech, manual signed systems, and American Sign 
Language, or may rely exclusively on the oral-aural 
language of their choice.  Students who are deaf or hard 
of hearing also may use other technologies to enhance 
language learning. 

(b) The legislature recognizes that students who are deaf or 
hard of hearing should have the opportunity to develop 
proficiency in English, including oral or manual-visual 
methods of communication, and American Sign 
Language. 

 

§ 29.303. Unique Communication.   

Students who are deaf or hard of hearing must have an 
education in which their unique communication mode is 
respected, used, and developed to an appropriate level of 
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proficiency. 

 

§ 300.30 Parent.  

(a) Parent meansð  

(1) A biological or adoptive parent of a child;  

(2) A foster parent, unless State law, regulations, or 
contractual obligations with a State or local entity 
prohibit a foster parent from acting as a parent; 

(3) A guardian generally authorized to act as the childôs 
parent, or authorized to make educational decisions for 
the child (but not the State if the child is a ward of the 
State); 

(4) An individual acting in the place of a biological or 
adoptive parent (including a grandparent, stepparent, or 
other relative) with whom the child lives, or an individual 
who is legally responsible for the childôs welfare; or  

 § 26.002. Definition.   

In this chapter, "parent" includes a person standing in parental 
relation.  The term does not include a person as to whom the 
parent-child relationship has been terminated or a person not 
entitled to possession of or access to a child under a court 
order.  Except as provided by federal law, all rights of a parent 
under Title 2 of this code and all educational rights under 
Section 151.003(a)(10), Family Code, shall be exercised by a 
student who is 18 years of age or older or whose disabilities of 
minority have been removed for general purposes under  

Chapter 31, Family Code, unless the student has been 
determined to be incompetent or the student's rights have been 
otherwise restricted by a court order. 

 

§ 29.052. Definitions.  [Excerpt] 

In this subchapter: 

(2) "Parent" includes a legal guardian of a student. 

 

§ 29.015. Foster Parents.  

(a) The school district shall give preferential consideration to 
a foster parent of a child with a disability when assigning 
a surrogate parent for the child. 

(b) A foster parent may act as a parent of a child with a 
disability, as authorized under 20 U.S.C. Section 1415(b) 
and its subsequent amendments, if: 

(1) the Department of Protective and Regulatory 
Services is appointed as the temporary or 
permanent managing conservator of the child; 

(2) the child has been placed with the foster parent for 
at least 60 days; 

(3) the foster parent agrees to: 

(A) participate in making educational decisions on 
the child's behalf;  and 

(B) complete a training program for surrogate 
parents that complies with minimum standards 
established by agency rule;  and 

(4) the foster parent has no interest that conflicts with 
the child's interests. 

(c) A foster parent who is denied the right to act as a 
surrogate parent or a parent under this section by a 
school district may file a complaint with the agency in 
accordance with federal law and regulations. 

 

§ 29.001 Statewide Plan.  [Excerpt] 

The agency shall develop, and modify as necessary, a 
statewide design, consistent with federal law, for the delivery of 
services to children with disabilities in this state that includes 

(5) A surrogate parent who has been appointed in 
accordance with § 300.519 or section 639(a)(5) of the 
Act.  

(b)    (1) Except as provided in paragraph (b)(2) of this section, 
the biological or adoptive parent, when attempting to act 
as the parent under this part and when more than one 
party is qualified under paragraph (a) of this section to 
act as a parent, must be presumed to be the parent for 
purposes of this section unless the biological or 
adoptive parent does not have legal authority to make 
educational decisions for the child.  

(2) If a judicial decree or order identifies a specific person 
or persons under paragraphs (a)(1) through (4) of this 
section to act as the óóparentôô of a child or to make 
educational decisions on behalf of a child, then such 
person or persons shall be determined to be the 
óóparentôô for purposes of this section.  

(Authority: 20 U.S.C. 1401(23)) 

 

§ 89.1047. Procedures for Surrogate and Foster Parents. 

(a) An individual assigned to act as a surrogate parent for a 
student with a disability, in accordance with 34 Code of 
Federal Regulations (CFR), §300.519, relating to surrogate 
parents, must comply with the requirements specified in 
Texas Education Code (TEC), §29.001(10). 

(1) Pursuant to TEC, §29.001(10)(A), an individual 
assigned to act as a surrogate parent must complete a 
training program in which the individual is provided with 
an explanation of the provisions of federal and state 
laws, rules, and regulations relating to: 

(A) the identification of a student with a disability; 

(B) the collection of evaluation and re-evaluation data 
relating to a student with a disability; 

(C) the admission, review, and dismissal (ARD) 
committee process; 

(D) the development of an individualized education 
program (IEP), including the consideration of 
transition services for a student who is at least 16 
years of age; 

(E) the determination of least restrictive environment; 

(F) the implementation of an IEP; 

(G) the procedural rights and safeguards available 
under 34 CFR, §§300.148, 300.151-300.153, 
300.229, 300.300, 300.500-300.520, 300.530-
300.537, and 300.610-300.627, relating to the 
issues described in 34 CFR, §300.504(c); and 

(H) the sources that the surrogate parent may contact 
to obtain assistance in understanding the 
provisions of federal and state laws, rules, and 
regulations relating to students with disabilities. 

(2) The training program described in subsection (a)(1) of 
this section must be provided in the native language or 
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other mode of communication used by the individual 
who is to serve as a surrogate parent. 

(3) The individual assigned to act as a surrogate parent 
must complete the training program described in 
subsection (a)(1) of this section within 90 calendar days 
after the date of initial assignment as a surrogate 
parent. Once an individual has completed a training 
program conducted or provided by or through the Texas 
Department of Family and Protective Services (TDFPS), 
a school district, an education service center, or any 
entity that receives federal funds to provide Individuals 
with Disabilities Education Act (IDEA) training to 
parents, the individual shall not be required by any 
school district to complete additional training in order to 
continue serving as the student's surrogate parent or to 
serve as the surrogate parent for other students with 
disabilities. School districts may provide ongoing or 
additional training to surrogate parents and/or parents; 
however, a district cannot deny an individual who has 
received the training as described in subsection (a)(1) of 
this section from serving as a surrogate parent on the 
grounds that the individual has not been trained. 

(4) A school district should provide or arrange for the 
provision of the training program described in 
subsection (a)(1) of this section prior to assigning an 
individual to act as a surrogate parent but no later than 
90 calendar days after assignment. 

(b) A foster parent may act as a parent of a child with a disability, 
in accordance with 34 CFR, §300.30, relating to the definition 
of parent, if he/she complies with the requirements of TEC, 
§29.015(b), relating to foster parents, including the 
completion of the training program described in subsection 
(a)(1) of this section. 

(1) The foster parent must complete the training program 
described in subsection (a)(1) of this section within 90 
calendar days after the date of initial assignment as the 
parent. Once a foster parent has completed a training 
program conducted or provided by the TDFPS, a school 
district, an education service center, or any entity that 
receives federal funds to provide IDEA training to 
parents, the foster parent shall not be required by any 
school district to complete additional training in order to 
continue serving as his/her child's surrogate parent or 
parent or to serve as the surrogate parent or parent for 
other students with disabilities. School districts may 
provide ongoing or additional training to foster parents 
and/or parents; however, a district cannot deny an 
individual who has received the training as described in 
subsection (a)(1) of this section from serving as the 
parent on the grounds that the individual has not been 
trained. 

(2) A school district should provide or arrange for the 
provision of the training program described in 
subsection (a)(1) of this section prior to assigning a 

rules for the administration and funding of the special education 
program so that a free appropriate public education is available 
to all of those children between the ages of three and 21.  The 
statewide design shall include the provision of services 
primarily through school districts and shared services 
arrangements, supplemented by regional education service 
centers.  The agency shall also develop and implement a 
statewide plan with programmatic content that includes 
procedures designed to: 

(10) ensure that an individual assigned to act as a surrogate 
parent for a child with a disability, as provided by 20 
U.S.C. Section 1415(b) and its subsequent amendments, 
is required to: 

(A) complete a training program that complies with 
minimum standards established by agency rule; 

(B) visit the child and the child's school; 

(C) consult with persons involved in the child's 
education, including teachers, caseworkers, court-
appointed volunteers, guardians ad litem, attorneys 
ad litem, foster parents, and caretakers; 

(D) review the child's educational records; 

(E) attend meetings of the child's admission, review, 
and dismissal committee; 

(F) exercise independent judgment in pursuing the 
child's interests;  and 

(G) exercise the child's due process rights under 
applicable state and federal law. 
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foster parent to act as a parent but no later than 90 
calendar days after assignment. 

(c) Each school district or shared services arrangement shall 
develop and implement procedures for conducting an 
analysis of whether a foster parent or potential surrogate 
parent has an interest that conflicts with the interests of 
his/her child. A foster parent in a home which is verified by 
the TDFPS or a child-placing agency shall not be deemed to 
have a financial conflict of interest by virtue of serving as the 
foster parent in that home. These homes include, but are not 
limited to, basic, habilitative, primary medical, or therapeutic 
foster or foster group homes. In addition, issues concerning 
quality of care of the child do not constitute a conflict of 
interest. Concerns regarding quality of care of the child 
should be communicated, and may be statutorily required to 
be reported, to TDFPS. 

(d) If a school district denies a foster parent the right to serve as 
a surrogate parent or parent, the school district must provide 
the foster parent with written notice of such denial within 
seven calendar days after the date on which the decision is 
made. The written notice shall: 

(1) specify the reason(s) the foster parent is being denied 
the right to serve as the surrogate parent or parent (the 
notice must specifically explain the interests of the foster 
parent that conflict with the interests of his/her child); 
and 

(2) inform the foster parent of his/her right to file a 
complaint with the Texas Education Agency in 
accordance with 34 CFR, §§300.151-300.153, relating 
to complaint procedures. 

§ 300.31 Parent training and information center.  

Parent training and information center means a center assisted 
under sections 671 or 672 of the Act.  

(Authority: 20 U.S.C. 1401(25)) 

 

  

§ 300.32 Personally identifiable.  

Personally identifiable means information that containsð  

(a) The name of the child, the childôs parent, or other family 
member;  

(b) The address of the child;  

(c) A personal identifier, such as the childôs social security 
number or student number; or  

(d) A list of personal characteristics or other information that 
would make it possible to identify the child with reasonable 
certainty.  

(Authority: 20 U.S.C. 1415(a)) 

 

  

§ 300.33 Public agency.    
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Public agency includes the SEA, LEAs, ESAs, nonprofit public 
charter schools that are not otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA, and any other political 
subdivisions of the State that are responsible for providing 
education to children with disabilities.  

(Authority: 20 U.S.C. 1412(a)(11)) 

 

§ 300.34 Related services.  

(a) General. Related services means transportation and such 
developmental, corrective, and other supportive services as 
are required to assist a child with a disability to benefit from 
special education, and includes speech-language pathology 
and audiology services, interpreting services, psychological 
services, physical and occupational therapy, recreation, 
including therapeutic recreation, early identification and 
assessment of disabilities in children, counseling services, 
including rehabilitation counseling, orientation and mobility 
services, and medical services for diagnostic or evaluation 
purposes. Related services also include school health 
services and school nurse services, social work services in 
schools, and parent counseling and training.  

(b) Exception; services that apply to children with surgically 
implanted devices, including cochlear implants.  

(1) Related services do not include a medical device that is 
surgically implanted, the optimization of that deviceôs 
functioning (e.g., mapping), maintenance of that device, 
or the replacement of that device.  

(2) Nothing in paragraph (b)(1) of this sectionð  

(i) Limits the right of a child with a surgically 
implanted device (e.g., cochlear implant) to 
receive related services (as listed in paragraph (a) 
of this section) that are determined by the IEP 
Team to be necessary for the child to receive 
FAPE.  

(ii) Limits the responsibility of a public agency to 
appropriately monitor and maintain medical 
devices that are needed to maintain the health and 
safety of the child, including breathing, nutrition, or 
operation of other bodily functions, while the child 
is transported to and from school or is at school; or  

(iii) Prevents the routine checking of an external 
component of a surgically implanted device to 
make sure it is functioning properly, as required 
in §300.113(b).  

(c) Individual related services terms defined. The terms used in 
this definition are defined as follows:  

(1) Audiology includesð  

(i) Identification of children with hearing loss;  

(ii) Determination of the range, nature, and degree of 
hearing loss, including referral for medical or other 
professional attention for the habilitation of 

 § 29.002. Definition.   

In this subchapter, "special services" means: 

(1) special education instruction, which may be provided by 
professional and supported by paraprofessional 
personnel in the regular classroom or in an instructional 
arrangement described by Section 42.151;  and 

(2) related services, which are developmental, corrective, 
supportive, or evaluative services, not instructional in 
nature, that may be required for the student to benefit 
from special education instruction and for implementation 
of a student's individualized education program. 
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hearing;  

(iii) Provision of habilitative activities, such as 
language habilitation, auditory training, speech 
reading (lip-reading), hearing evaluation, and 
speech conservation;  

(iv) Creation and administration of programs for 
prevention of hearing loss;  

(v) Counseling and guidance of children, parents, and 
teachers regarding hearing loss; and  

(vi) Determination of childrenôs needs for group and 
individual amplification, selecting and fitting an 
appropriate aid, and evaluating the effectiveness 
of amplification.  

(2) Counseling services means services provided by 
qualified social workers, psychologists, guidance 
counselors, or other qualified personnel.  

(3) Early identification and assessment of disabilities in 
children means the implementation of a formal plan for 
identifying a disability as early as possible in a childôs 
life.  

(4) Interpreting services includesð  

(i) The following, when used with respect to children 
who are deaf or hard of hearing: Oral 
transliteration services, cued language 
transliteration services, sign language 
transliteration and interpreting services, and 
transcription services, such as communication 
access real-time translation (CART), C-Print, and 
TypeWell; and  

(ii) Special interpreting services for children who are 
deaf-blind.  

(5) Medical services means services provided by a licensed 
physician to determine a childôs medically related 
disability that results in the childôs need for special 
education and related services.  

(6) Occupational therapyð  

(i) Means services provided by a qualified 
occupational therapist; and  

(ii) Includesð  

(A) Improving, developing, or restoring functions 
impaired or lost through illness, injury, or 
deprivation;  

(B) Improving ability to perform tasks for 
independent functioning if functions are 
impaired or lost; and  

(C) Preventing, through early intervention, initial 
or further impairment or loss of function.  

(7) Orientation and mobility servicesð  

(i) Means services provided to blind or visually 
impaired children by qualified personnel to enable 
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those students to attain systematic orientation to 
and safe movement within their environments in 
school, home, and community; and  

(ii) Includes teaching children the following, as 
appropriate:  

(A) Spatial and environmental concepts and use 
of information received by the senses (such 
as sound, temperature and vibrations) to 
establish, maintain, or regain orientation and 
line of travel (e.g., using sound at a traffic 
light to cross the street);  

(B) To use the long cane or a service animal to 
supplement visual travel skills or as a tool for 
safely negotiating the environment for 
children with no available travel vision;  

(C) To understand and use remaining vision and 
distance low vision aids; and  

(D) Other concepts, techniques, and tools.  

(8) (i) Parent counseling and training means assisting 
parents in understanding the special needs of their 
child;  

(ii) Providing parents with information about child 
development; and  

(iii) Helping parents to acquire the necessary skills 
that will allow them to support the implementation 
of their childôs IEP or IFSP. 

(9) Physical therapy means services provided by a qualified 
physical therapist.  

(10) Psychological services includesð  

(i) Administering psychological and educational tests, 
and other assessment procedures;  

(ii) Interpreting assessment results;  

(iii) Obtaining, integrating, and interpreting 
information about child behavior and 
conditions relating to learning;  

(iv) Consulting with other staff members in planning 
school programs to meet the special educational 
needs of children as indicated by psychological 
tests, interviews, direct observation, and 
behavioral evaluations;  

(v) Planning and managing a program of 
psychological services, including psychological 
counseling for children and parents; and  

(vi) Assisting in developing positive behavioral 
intervention strategies.  

(11) Recreation includesð  

(i) Assessment of leisure function;  

(ii) Therapeutic recreation services;  

(iii) Recreation programs in schools and community 
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agencies; and  

(iv) Leisure education.  

(12) Rehabilitation counseling services means services 
provided by qualified personnel in individual or group 
sessions that focus specifically on career development, 
employment preparation, achieving independence, and 
integration in the workplace and community of a student 
with a disability. The term also includes vocational 
rehabilitation services provided to a student with a 
disability by vocational rehabilitation programs funded 
under the Rehabilitation Act of 1973, as amended, 29 
U.S.C. 701 et seq.  

(13) School health services and school nurse services 
means health services that are designed to enable a 
child with a disability to receive FAPE as described in 
the childôs IEP. School nurse services are services 
provided by a qualified school nurse. School health 
services are services that may be provided by either a 
qualified school nurse or other qualified person.  

(14) Social work services in schools includesð  

(i) Preparing a social or developmental history on a 
child with a disability;  

(ii) Group and individual counseling with the child and 
family;  

(iii) Working in partnership with parents and others on 
those problems in a childôs living situation (home, 
school, and community) that affect the childôs 
adjustment in school;  

(iv) Mobilizing school and community resources to 
enable the child to learn as effectively as possible 
in his or her educational program; and  

(v) Assisting in developing positive behavioral 
intervention strategies. 

(15) Speech-language pathology services includesð  

(i) Identification of children with speech or language 
impairments;  

(ii) Diagnosis and appraisal of specific speech or 
language impairments;  

(iii) Referral for medical or other professional 
attention necessary for the habilitation of speech 
or language impairments;  

(iv) Provision of speech and language services for the 
habilitation or prevention of communicative 
impairments; and  

(v) Counseling and guidance of parents, children, and 
teachers regarding speech and language 
impairments.  

 

(16) Transportation includesð  

(i) Travel to and from school and between schools;  

§ 89.1090. Transportation of Students Placed in a Residential 
Setting, Including the Texas School for the Blind and Visually 
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(ii) Travel in and around school buildings; and  

(iii) Specialized equipment (such as special or 
adapted buses, lifts, and ramps), if required to 
provide special transportation for a child with a 
disability.  

(Authority: 20 U.S.C. 1401(26)) 

Impaired and the Texas School for the Deaf. 

For each student placed in a residential setting by the student's 
admission, review, and dismissal (ARD) committee, including those 
students placed in the Texas School for the Blind and Visually 
Impaired and the Texas School for the Deaf, the resident school 
district shall be responsible for transportation at the beginning and 
end of the term and for regularly scheduled school holidays when 
students are expected to leave the residential campus. The 
resident school district is not responsible for transportation costs 
for students placed in residential settings by their parents. 
Transportation costs shall not exceed state approved per diem and 
mileage rates unless excess costs can be justified and 
documented. Transportation shall be arranged using the most cost 
efficient means. When it is necessary for the safety of the student, 
as determined by the ARD committee, for an adult designated by 
the ARD committee to accompany the student, round-trip 
transportation for that adult shall also be provided. The resident 
school district and the residential facility shall coordinate to ensure 
that students are transported safely, including the periods of 
departure and arrival. 

§ 300.35 Scientifically based research.  

Scientifically based research has the meaning given the term in 
section 9101(37) of the ESEA.  

(Authority: 20 U.S.C. 1411(e)(2)(C)(xi)) 

 

  

§ 300.36 Secondary school.  

Secondary school means a nonprofit institutional day or 
residential school, including a public secondary charter school 
that provides secondary education, as determined under State 
law, except that it does not include any education beyond grade 
12.  

(Authority: 20 U.S.C. 1401(27)) 

 

 

 

 

§ 300.37 Services plan.  

Services plan means a written statement that describes the special 
education and related services the LEA will provide to a parentally-
placed child with a disability enrolled in a private school who has 
been designated to receive services, including the location of the 
services and any transportation necessary, consistent with § 
300.132, and is developed and implemented in accordance with §§ 
300.137 through 300.139.  

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

 

§ 89.1096. Provision of Services for Students Placed by their 
Parents in Private Schools or Facilities. [Excerpt] 

(c) Parents of an eligible student ages 3 or 4 shall have the right 
to "dual enroll" their student in both the public school and the 
private school beginning on the student's third birthday and 
continuing until the end of the school year in which the 
student turns five or until the student is eligible to attend a 
district's public school kindergarten program, whichever 
comes first, subject to paragraphs (1)-(3) of this subsection. 
The public school district where a student resides is 
responsible for providing special education and related 
services to a student whose parents choose dual enrollment. 

(1) The student's ARD committee shall develop an 
individualized education program (IEP) designed to 
provide the student with a FAPE in the least restrictive 
environment appropriate for the student. 

(2) From the IEP, the parent and the district shall determine 
which special education and/or related services will be 
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provided to the student and the location where those 
services will be provided, based on the requirements 
concerning placement in the least restrictive 
environment set forth in 34 CFR, §§300.114-300.120, 
and the policies and procedures of the district. 

(3) For students served under the provisions of this 
subsection, the school district shall be responsible for 
the employment and supervision of the personnel 
providing the service, providing the needed instructional 
materials, and maintaining pupil accounting records. 
Materials and services provided shall be consistent with 
those provided for students enrolled only in the public 
school and shall remain the property of the school 
district. 

(d) Parents of an eligible student ages 3 or 4 who decline dual 
enrollment for their student may request a services plan as 
described in 34 CFR, §§300.130-300.144. The public school 
district where the private school is located is responsible for 
the development of a services plan, if the student is 
designated to receive services under 34 CFR, §300.132. 

(e) The school district shall provide special transportation with 
federal funds only when the ARD committee determines that 
the condition of the student warrants the service in order for 
the student to receive the special education and related 
services (if any) set forth in the IEP. 

(f) Complaints regarding the implementation of the components 
of the student's IEP that have been selected by the parent 
and the district under subsection (c) of this section may be 
filed with the Texas Education Agency under the procedures 
in 34 CFR, §§300.151-300.153. Additionally, parents may 
request mediation as outlined in 34 CFR, §300.506. The 
procedures in 34 CFR, §§300.300, 300.504, 300.507, 
300.508, and 300.510-300.518 (relating to due process 
hearings) do not apply to complaints regarding the 
implementation of the components of the student's IEP that 
have been selected by the parent and the district under 
subsection (c). 

§ 300.38 Secretary.  

Secretary means the Secretary of Education.  

(Authority: 20 U.S.C. 1401(28)) 

 

  

§ 300.39 Special education.  

(a) General.  

(1) Special education means specially designed instruction, 
at no cost to the parents, to meet the unique needs of a 
child with a disability, includingð 

(i) Instruction conducted in the classroom, in the 
home, in hospitals and institutions, and in other 
settings; and  

(ii) Instruction in physical education.  

§ 75.1023. Provisions for Individuals Who Are Members of 
Special Populations. [Excerpt] 

(b) A student with a disability shall be provided career and 
technology services in accordance with the provisions of the 
Individuals with Disabilities Education Act (IDEA), Public Law 
105-17, as amended through the 1997 Amendments, and 
implementing regulations, state statutes, and rules of the 
SBOE and commissioner of education relating to services to 
students with disabilities. 

 

(2) Special education includes each of the following, if the  § 29.002. Definition.   



 
Federal Regulations Commissionerôs/SBOE Rules  State Laws 

 

SUBPART A TEA  |  Division of IDEA Coordination http://www.tea.state.tx.us/special.ed/ Jan 2010  |  A-37 

services otherwise meet the requirements of paragraph 
(a)(1) of this sectionð  

(i) Speech-language pathology services, or any other 
related service, if the service is considered special 
education rather than a related service under State 
standards;  

(ii) Travel training; and  

(iii) Vocational education.  

(b) Individual special education terms defined. The terms in this 
definition are defined as follows:  

(1) At no cost means that all specially-designed instruction 
is provided without charge, but does not preclude 
incidental fees that are normally charged to nondisabled 
students or their parents as a part of the regular 
education program.  

(2) Physical education meansð  

(i) The development ofð  

(A) Physical and motor fitness;  

(B) Fundamental motor skills and patterns; and  

(C) Skills in aquatics, dance, and individual and 
group games and sports (including intramural 
and lifetime sports); and  

(ii) Includes special physical education, adapted 
physical education, movement education, and 
motor development.  

(3) Specially designed instruction means adapting, as 
appropriate to the needs of an eligible child under this 
part, the content, methodology, or delivery of 
instructionð  

(i) To address the unique needs of the child that 
result from the childôs disability; and  

(ii) To ensure access of the child to the general 
curriculum, so that the child can meet the 
educational standards within the jurisdiction of the 
public agency that apply to all children.  

(4) Travel training means providing instruction, as 
appropriate, to children with significant cognitive 
disabilities, and any other children with disabilities who 
require this instruction, to enable them toð  

(i) Develop an awareness of the environment in 
which they live; and  

(ii) Learn the skills necessary to move effectively and 
safely from place to place within that environment 
(e.g., in school, in the home, at work, and in the 
community).  

(5) Vocational education means organized educational 
programs that are directly related to the preparation of 
individuals for paid or unpaid employment, or for 
additional preparation for a career not requiring a 
baccalaureate or advanced degree.  

In this subchapter, "special services" means: 

(1) special education instruction, which may be provided by 
professional and supported by paraprofessional 
personnel in the regular classroom or in an instructional 
arrangement described by Section 42.151;  and 

(2) related services, which are developmental, corrective, 
supportive, or evaluative services, not instructional in 
nature, that may be required for the student to benefit 
from special education instruction and for implementation 
of a student's individualized education program. 
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(Authority: 20 U.S.C. 1401(29)) 

 

§ 300.40 State.  

State means each of the 50 States, the District of Columbia, the 
Commonwealth of Puerto Rico, and each of the outlying areas.  

(Authority: 20 U.S.C. 1401(31)) 

 

  

§ 300.41 State educational agency.  

State educational agency or SEA means the State board of 
education or other agency or officer primarily responsible for the 
State supervision of public elementary schools and secondary 
schools, or, if there is no such officer or agency, an officer or 
agency designated by the Governor or by State law.  

(Authority: 20 U.S.C. 1401(32)) 

 

  

§ 300.42 Supplementary aids and services.  

Supplementary aids and services means aids, services, and other 
supports that are provided in regular education classes, other 
education-related settings, and in extracurricular and nonacademic 
settings, to enable children with disabilities to be educated with 
nondisabled children to the maximum extent appropriate in 
accordance with §§ 300.114 through 300.116.  

(Authority: 20 U.S.C. 1401(33)) 

 

  

§ 300.43 Transition services.  

(a) Transition services means a coordinated set of activities for a 
child with a disability thatð  

(1) Is designed to be within a results-oriented process, that 
is focused on improving the academic and functional 
achievement of the child with a disability to facilitate the 
childôs movement from school to post-school activities, 
including postsecondary education, vocational 
education, integrated employment (including supported 
employment), continuing and adult education, adult 
services, independent living, or community participation;  

(2) Is based on the individual childôs needs, taking into 
account the childôs strengths, preferences, and 
interests; and includesð  

(i) Instruction;  

(ii) Related services;  

(iii) Community experiences;  

(iv) The development of employment and other post-
school adult living objectives; and  

(v) If appropriate, acquisition of daily living skills and 
provision of a functional vocational evaluation.  

(b) Transition services for children with disabilities may be 
special education, if provided as specially designed 
instruction, or a related service, if required to assist a child 

§ 89.1055. Content of the Individualized Education Program 
(IEP). [Excerpt] 

(g) For each student with a disability, beginning at age 16 (prior 
to the date on which a student turns 16 years of age) or 
younger, if determined appropriate by the ARD committee, 
the following issues must be considered in the development 
of the IEP, and, if appropriate, integrated into the IEP: 

(1) appropriate student involvement in the student's 
transition to life outside the public school system; 

(2) if the student is younger than 18 years of age, 
appropriate parental involvement in the student's 
transition; 

(3) if the student is at least 18 years of age, appropriate 
parental involvement in the student's transition, if the 
parent is invited to participate by the student or the 
school district in which the student is enrolled; 

(4) any postsecondary education options; 

(5) a functional vocational evaluation; 

(6) employment goals and objectives; 

(7) if the student is at least 18 years of age, the availability 
of age-appropriate instructional environments; 

(8) independent living goals and objectives; and 

(9) appropriate circumstances for referring a student or the 
student's parents to a governmental agency for 

§ 29.011. Transition Planning.   

The commissioner shall by rule adopt procedures for 
compliance with federal requirements relating to transition 
services for students who are enrolled in special education 
programs under this subchapter.  The procedures must specify 
the manner in which a student's admission, review, and 
dismissal committee must consider, and if appropriate, address 
the following issues in the student's individualized education 
program: 

(1) appropriate student involvement in the student's transition 
to life outside the public school system; 

(2) if the student is younger than 18 years of age, appropriate 
parental involvement in the student's transition; 

(3) if the student is at least 18 years of age, appropriate 
parental involvement in the student's transition, if the 
parent is invited to participate by the student or the school 
district in which the student is enrolled; 

(4) any postsecondary education options; 

(5) a functional vocational evaluation; 

(6) employment goals and objectives; 

(7) if the student is at least 18 years of age, the availability of 
age-appropriate instructional environments; 

(8) independent living goals and objectives;  and 

(9) appropriate circumstances for referring a student or the 
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with a disability to benefit from special education.  

(Authority: 20 U.S.C. 1401(34)) 

services. 

 

student's parents to a governmental agency for services. 

 

§ 300.44 Universal design.  

Universal design has the meaning given the term in section 3 of 
the Assistive Technology Act of 1998, as amended, 29 U.S.C. 
3002.  

(Authority: 20 U.S.C. 1401(35)) 

 

  

§ 300.45 Ward of the State.  

(a) General. Subject to paragraph (b) of this section, ward of the 
State means a child who, as determined by the State where 
the child resides, isð  

(1) A foster child;  

(2) A ward of the State; or  

(3) In the custody of a public child welfare agency.  

(b) Exception. Ward of the State does not include a foster child 
who has a foster parent who meets the definition of a parent 
in § 300.30.  

(Authority: 20 U.S.C. 1401(36)) 
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Subpart B | State and Local Eligibility 

State EligibilityðGeneral 
Texas Administrative Code Texas Education Code 

General  

§ 300.100 Eligibility for assistance.  

A State is eligible for assistance under Part B of the Act for a fiscal 
year if the State submits a plan that provides assurances to the 
Secretary that the State has in effect policies and procedures to 
ensure that the State meets the conditions in §§ 300.101 through 
300.176.  

(Approved by the Office of Management and Budget under control 
number 1820ï 0030)  

(Authority: 20 U.S.C. 1412(a) 

 

§ 89.1100. Memorandum of Understanding on Coordination of 
Services to Disabled Persons. 

Clarification of financial and service responsibilities of the Texas 
Department of Human Services, the Texas Department of Health, 
the Texas Department of Mental Health and Mental Retardation, 
the Texas Rehabilitation Commission, the Texas Commission for 
the Blind, the Texas Commission for the Deaf, Texas Department 
of Protective and Regulatory Services, Texas Interagency Council 
on Early Childhood Intervention, and the Texas Education Agency 
related to disabled persons are contained in the Memorandum of 
Understanding on Coordination of Services to Disabled Persons, 
which is adopted by reference as a rule of the Texas Education 
Agency. The complete text of the memorandum of understanding 
may be found in the rules of the Texas Department of Human 
Services, 40 Texas Administrative Code (TAC) Chapter 72. A copy 
of the memorandum of understanding is available for examination 
during regular office hours, 8:00 a.m. to 5:00 p.m., except 
holidays, Saturdays, and Sundays, at the Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701. 

 

§ 29.001 Statewide Plan. 

The agency shall develop, and modify as necessary, a 
statewide design, consistent with federal law, for the delivery of 
services to children with disabilities in this state that includes 
rules for the administration and funding of the special education 
program so that a free appropriate public education is available 
to all of those children between the ages of three and 21.  The 
statewide design shall include the provision of services primarily 
through school districts and shared services arrangements, 
supplemented by regional education service centers.  The 
agency shall also develop and implement a statewide plan with 
programmatic content that includes procedures designed to: 

(1) ensure state compliance with requirements for 
supplemental federal funding for all state-administered 
programs involving the delivery of instructional or related 
services to students with disabilities; 

(2) facilitate interagency coordination when other state 
agencies are involved in the delivery of instructional or 
related services to students with disabilities; 

(3) periodically assess statewide personnel needs in all areas 
of specialization related to special education and pursue 
strategies to meet those needs through a consortium of 
representatives from regional education service centers, 
local education agencies, and institutions of higher 
education and through other available alternatives; 

(4) ensure that regional education service centers throughout 
the state maintain a regional support function, which may 
include direct service delivery and a component designed 
to facilitate the placement of students with disabilities who 
cannot be appropriately served in their resident districts; 

(5) allow the agency to effectively monitor and periodically 
conduct site visits of all school districts to ensure that rules 
adopted under this section are applied in a consistent and 
uniform manner, to ensure that districts are complying with 
those rules, and to ensure that annual statistical reports 
filed by the districts and not otherwise available through 
the Public Education Information Management System 
under Section 42.006, are accurate and complete; 

(6) ensure that appropriately trained personnel are involved in 
the diagnostic and evaluative procedures operating in all 
districts and that those personnel routinely serve on 
district admissions, review, and dismissal committees; 

(7) ensure that an individualized education program for each 
student with a disability is properly developed, 
implemented, and maintained in the least restrictive 
environment that is appropriate to meet the student's 
educational needs; 

(8) ensure that, when appropriate, each student with a 
disability is provided an opportunity to participate in career 
and technology and physical education classes, in 



 
Federal Regulations Commissionerôs/SBOE Rules  State Laws 

 

SUBPART B TEA  |  Division of IDEA Coordination http://www.tea.state.tx.us/special.ed/ Jan 2010  |  B-2 

addition to participating in regular or special classes; 

(9) ensure that each student with a disability is provided 
necessary related services;  and 

(10) ensure that an individual assigned to act as a surrogate 
parent for a child with a disability, as provided by 20 
U.S.C. Section 1415(b) and its subsequent amendments, 
is required to: 

(A) complete a training program that complies with 
minimum standards established by agency rule; 

(B) visit the child and the child's school; 

(C) consult with persons involved in the child's 
education, including teachers, caseworkers, court-
appointed volunteers, guardians ad litem, attorneys 
ad litem, foster parents, and caretakers; 

(D) review the child's educational records; 

(E) attend meetings of the child's admission, review, and 
dismissal committee; 

(F) exercise independent judgment in pursuing the 
child's interests;  and 

(G) exercise the child's due process rights under 
applicable state and federal law. 

 

FAPE Requirements  

 

  

§ 300.101 Free appropriate public education (FAPE).  

(a) General. A free appropriate public education must be 
available to all children residing in the State between the ages 
of 3 and 21, inclusive, including children with disabilities who 
have been suspended or expelled from school, as provided 
for in § 300.530(d).  

(b) FAPE for children beginning at age 3.  

(1) Each State must ensure thatð  

(i) The obligation to make FAPE available to each 
eligible child residing in the State begins no later 
than the childôs third birthday; and  

(ii) An IEP or an IFSP is in effect for the child by that 
date, in accordance with § 300.323(b).  

(2) If a childôs third birthday occurs during the summer, the 
childôs IEP Team shall determine the date when 
services under the IEP or IFSP will begin.  

(c) Children advancing from grade to grade.  

(1) Each State must ensure that FAPE is available to any 
individual child with a disability who needs special 
education and related services, even though the child 
has not failed or been retained in a course or grade, and 
is advancing from grade to grade.  

(2) The determination that a child described in paragraph 

 § 29.003. Eligibility Criteria.   

(a) The agency shall develop specific eligibility criteria based 
on the general classifications established by this section 
with reference to contemporary diagnostic or evaluative 
terminologies and techniques.  Eligible students with 
disabilities shall enjoy the right to a free appropriate public 
education, which may include instruction in the regular 
classroom, instruction through special teaching, or 
instruction through contracts approved under this 
subchapter.  Instruction shall be supplemented by the 
provision of related services when appropriate. 

(b) A student is eligible to participate in a school district's 
special education program if the student: 

(1) is not more than 21 years of age and has a visual or 
auditory impairment that prevents the student from 
being adequately or safely educated in public school 
without the provision of special services;  or 

(2) is at least three but not more than 21 years of age 
and has one or more of the following disabilities that 
prevents the student from being adequately or safely 
educated in public school without the provision of 
special services: 

(A) physical disability; 

(B) mental retardation; 



 
Federal Regulations Commissionerôs/SBOE Rules  State Laws 

 

SUBPART B TEA  |  Division of IDEA Coordination http://www.tea.state.tx.us/special.ed/ Jan 2010  |  B-3 

(a) of this section is eligible under this part, must be 
made on an individual basis by the group responsible 
within the childôs LEA for making eligibility 
determinations.  

(Approved by the Office of Management and Budget under control 
number 1820ï0030)  

(Authority: 20 U.S.C. 1412(a)(1)(A)) 

 

(C) emotional disturbance; 

(D) learning disability; 

(E) autism; 

(F) speech disability;  or 

(G) traumatic brain injury. 

 

§ 300.102 Limitationðexception to FAPE for certain ages.  

(a) General. The obligation to make FAPE available to all 
children with disabilities does not apply with respect to the 
following:  

(1) Children aged 3, 4, 5, 18, 19, 20, or 21 in a State to the 
extent that its application to those children would be 
inconsistent with State law or practice, or the order of 
any court, respecting the provision of public education to 
children of those ages.  

(2)  (i) Children aged 18 through 21 to the extent that 
State law does not require that special education 
and related services under Part B of the Act be 
provided to students with disabilities who, in the 
last educational placement prior to their 
incarceration in an adult correctional facilityð  

(A) Were not actually identified as being a child 
with a disability under § 300.8; and  

(B) Did not have an IEP under Part B of the Act.  

(ii) The exception in paragraph (a)(2)(i) of this section 
does not apply to children with disabilities, aged 18 
through 21, whoð  

(A) Had been identified as a child with a disability 
under § 300.8 and had received services in 
accordance with an IEP, but who left school 
prior to their incarceration; or  

(B) Did not have an IEP in their last educational 
setting, but who had actually been identified 
as a child with a disability under § 300.8.  

§ 89.1035. Age Ranges for Student Eligibility. 

(a) Pursuant to state and federal law, services provided in 
accordance with this subchapter shall be available to all 
eligible students ages 3-21. Services will be made available 
to eligible students on their third birthday. Graduation with a 
regular high school diploma pursuant to §89.1070 (b)(1)-(2) 
of this title (relating to Graduation Requirements) terminates 
a student's eligibility to receive services in accordance with 
this subchapter. An eligible student receiving special 
education services who is 21 years of age on September 1 of 
a school year shall be eligible for services through the end of 
that school year or until graduation with a regular high school 
diploma pursuant to §89.1070 (b)(1)-(2) of this title, 
whichever comes first. 

(b) In accordance with the Texas Education Code (TEC), 
§§29.003, 30.002(a), and 30.081, a free, appropriate, public 
education shall be available from birth to students with visual 
or auditory impairments. 

 

§ 30.002. Education for Children With Visual Impairments.  
[Excerpt] 

(a) The agency shall develop and administer a 
comprehensive statewide plan for the education of 
children with visual impairments who are under 21 years 
of age that will ensure that the children have an 
opportunity for achievement equal to the opportunities 
afforded their peers with normal vision. 

 

§ 30.081. Legislative Intent Concerning Regional Day 
Schools For The Deaf.   

The legislature, by this subchapter, intends to continue a 
process of providing on a statewide basis a suitable education 
to deaf or hard of hearing students who are under 21 years of 
age and assuring that those students have the opportunity to 
become independent citizens. 

 

(3) (i) Children with disabilities who have graduated from 
high school with a regular high school diploma.  

(ii) The exception in paragraph (a)(3)(i) of this section 
does not apply to children who have graduated 
from high school but have not been awarded a 
regular high school diploma.  

(iii) Graduation from high school with a regular high 
school diploma constitutes a change in placement, 
requiring written prior notice in accordance with § 
300.503.  

(iv) As used in paragraphs (a)(3)(i) through (a)(3)(iii) of 
this section, the term regular high school diploma 
does not include an alternative degree that is not 

§ 89.1070. Graduation Requirements. 

(a) Graduation with a regular high school diploma under 
subsection (b) or (d) of this section terminates a student's 
eligibility for special education services under this subchapter 
and Part B of the Individuals with Disabilities Education Act 
(IDEA), 20 United States Code, §§1400 et seq. In addition, 
as provided in Texas Education Code (TEC), §42.003(a), 
graduation with a regular high school diploma under 
subsection (b) or (d) of this section terminates a student's 
entitlement to the benefits of the Foundation School 
Program. 

(b) A student receiving special education services may graduate 
and be awarded a regular high school diploma if: 
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fully aligned with the Stateôs academic standards, 
such as a certificate or a general educational 
development credential (GED).  

(4) Children with disabilities who are eligible under subpart H 
of this part, but who receive early intervention services 
under Part C of the Act.  

(b) Documents relating to exceptions. The State must assure that 
the information it has provided to the Secretary regarding the 
exceptions in paragraph (a) of this section, as required by § 
300.700 (for purposes of making grants to States under this 
part), is current and accurate.  

(Approved by the Office of Management and Budget under control 
number 1820ï0030)  

(Authority: 20 U.S.C. 1412(a)(1)(B)ï(C))  

 

(1) the student has satisfactorily completed the state's or 
district's (whichever is greater) minimum curriculum and 
credit requirements for graduation (under the 
recommended or distinguished achievement high 
school programs in Chapter 74 of this title (relating to 
Curriculum Requirements)) applicable to students in 
general education, including satisfactory performance 
on the exit level assessment instrument; or 

(2) the student has satisfactorily completed the state's or 
district's (whichever is greater) minimum curriculum and 
credit requirements for graduation (under the minimum 
high school program in Chapter 74 of this title) 
applicable to students in general education, including 
participation in required state assessments. The 
student's admission, review, and dismissal (ARD) 
committee shall determine whether satisfactory 
performance on a required state assessment shall also 
be required for graduation. 

(c) A student receiving special education services may also 
graduate and receive a regular high school diploma when the 
student's ARD committee has determined that the student 
has successfully completed: 

(1) the student's individualized education program (IEP); 

(2) one of the following conditions, consistent with the 
student's IEP: 

(A) full-time employment, based on the student's 
abilities and local employment opportunities, in 
addition to sufficient self-help skills to enable the 
student to maintain the employment without direct 
and ongoing educational support of the local 
school district; 

(B) demonstrated mastery of specific employability 
skills and self-help skills which do not require 
direct ongoing educational support of the local 
school district; or 

(C) access to services which are not within the legal 
responsibility of public education, or employment 
or educational options for which the student has 
been prepared by the academic program; 

(3) the state's or district's (whichever is greater) minimum 
credit requirements for students without disabilities; and 

(4) the state's or district's minimum curriculum 
requirements to the extent possible with 
modifications/substitutions only when it is determined 
necessary by the ARD committee for the student to 
receive an appropriate education. 

(d) A student receiving special education services may also 
graduate and receive a regular high school diploma upon the 
ARD committee determining that the student no longer meets 
age eligibility requirements and has completed the 
requirements specified in the IEP. 

(e) All students graduating under this section shall be provided 
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with a summary of academic achievement and functional 
performance as described in 34 Code of Federal Regulations 
(CFR), §300.305(e)(3). This summary shall consider, as 
appropriate, the views of the parent and student and written 
recommendations from adult service agencies on how to 
assist the student in meeting postsecondary goals. An 
evaluation as required by 34 CFR, §300.305(e)(1), shall be 
included as part of the summary for a student graduating 
under subsection (c) of this section. 

(f) Students who participate in graduation ceremonies but who 
are not graduating under subsection (c) of this section and 
who will remain in school to complete their education do not 
have to be evaluated in accordance with subsection (e) of 
this section. 

(g) Employability and self-help skills referenced under 
subsection (c) of this section are those skills directly related 
to the preparation of students for employment, including 
general skills necessary to obtain or retain employment. 

(h) For students who receive a diploma according to subsection 
(c) of this section, the ARD committee shall determine 
needed educational services upon the request of the student 
or parent to resume services, as long as the student meets 
the age eligibility requirements. 

Other FAPE Requirements  

 

  

§ 300.103 FAPEðmethods and payments.  

(a) Each State may use whatever State, local, Federal, and 
private sources of support are available in the State to meet 
the requirements of this part. For example, if it is necessary to 
place a child with a disability in a residential facility, a State 
could use joint agreements between the agencies involved for 
sharing the cost of that placement.  

(b) Nothing in this part relieves an insurer or similar third party 
from an otherwise valid obligation to provide or to pay for 
services provided to a child with a disability.  

(c) Consistent with § 300.323(c), the State must ensure that 
there is no delay in implementing a childôs IEP, including any 
case in which the payment source for providing or paying for 
special education and related services to the child is being 
determined.  

(Approved by the Office of Management and Budget under control 
number 1820ï0030)  

(Authority: 20 U.S.C. 1401(8), 1412(a)(1)).  

 

§ 89.1125. Allowable Expenditures of State Special Education 
Funds. 

(a) Persons paid from special education funds shall be assigned 
to instructional or other duties in the special education 
program and/or to provide support services to the regular 
education program in order for students with disabilities to be 
included in the regular program. Support services shall 
include, but not be limited to, collaborative planning, co-
teaching, small group instruction with special and regular 
education students, direct instruction to special education 
students, or other support services determined necessary by 
the admission, review, and dismissal (ARD) committee for an 
appropriate program for the student with disabilities. 
Assignments may include duties supportive to school 
operations equivalent to those assigned to regular education 
personnel. 

(b) Personnel assigned to provide support services to the 
regular education program as stated in subsection (a) of this 
section may be fully funded from special education funds. 

(c) If personnel are assigned to special education on less than a 
full-time basis, except as stated in subsection (a) of this 
section, only that portion of time for which the personnel are 
assigned to students with disabilities shall be paid from state 
special education funds. 

(d) State special education funds may be used for special 
materials, supplies, and equipment which are directly related 
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to the development and implementation of individualized 
education programs (IEPs) of students and which are not 
ordinarily purchased for the regular classroom. Office and 
routine classroom supplies are not allowable. Special 
equipment may include instructional and assistive technology 
devices, audiovisual equipment, computers for instruction or 
assessment purposes, and assessment equipment only if 
used directly with students. 

(e) State special education funds may be used to contract with 
consultants to provide staff development, program planning 
and evaluation, instructional services, assessments, and 
related services to students with disabilities. 

(f) State special education funds may be used for transportation 
only to and from residential placements. Prior to using 
federal funds for transportation costs to and from a 
residential facility, a district must use state or local funds 
based on actual expenses up to the state transportation 
maximum for private transportation contracts. 

(g) State special education funds may be used to pay staff travel 
to perform services directly related to the education of 
eligible students with disabilities. Funds may also be used to 
pay travel of staff (including administrators, general 
education teachers, and special education teachers and 
service providers) to attend staff development meetings for 
the purpose of improving performance in assigned positions 
directly related to the education of eligible students with 
disabilities. In no event shall the purpose for attending such 
staff development meetings include time spent in performing 
functions relating to the operation of professional 
organizations. Funds may also be used to pay for the joint 
training of parents and special education, related services, 
and general education personnel. 

 

§ 300.104 Residential placement  

If placement in a public or private residential program is necessary 
to provide special education and related services to a child with a 
disability, the program, including non-medical care and room and 
board, must be at no cost to the parents of the child.  

(Approved by the Office of Management and Budget under control 
number 1820ï0030)  

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B)) 

 

§ 89.61. Contracting for Residential Educational Placements 
for Students with Disabilities. 

(a) Residential placement. A school district may contract for 
residential placement of a student when the student's 
admission, review, and dismissal (ARD) committee 
determines that a residential placement is necessary in order 
for the student to receive a free appropriate public education 
(FAPE). 

(1) A school district may contract for a residential 
placement of a student only with either public or private 
residential facilities which maintain current and valid 
licensure by the Texas Department of Mental Health 
and Mental Retardation, Texas Department of Human 
Services, Texas Department of Health, Texas 
Department of Protective and Regulatory Services, or 
Texas Council on Alcohol and Drug Abuse for the 
particular disabling condition and age of the student. A 
school district may contract for an out-of-state 
residential placement in accordance with the provisions 

§ 42.151. Special Education. [Excerpt] 

(g) The State Board of Education shall adopt rules and 
procedures governing contracts for residential placement 
of special education students.  The legislature shall 
provide by appropriation for the state's share of the costs 
of those placements. 

 

§ 29.008. Contracts for Services; Residential Placement.  
[Excerpt] 

(c) When a student, including one for whom the state is 
managing conservator, is placed primarily for care or 
treatment reasons in a private residential facility that 
operates its own private education program, none of the 
costs may be paid from public education funds.  If a 
residential placement primarily for care or treatment 
reasons involves a private residential facility in which the 
education program is provided by the school district, the 
portion of the costs that includes appropriate education 
services, as determined by the school district's admission, 
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of subsection (c)(3) of this section. 

(2) Subject to subsections (b) and (c) of this section, the 
district may contract with a residential facility to provide 
some or all of the special education services listed in 
the contracted student's individualized education 
program (IEP). If the facility provides any educational 
services listed in the student's IEP, the facility's 
education program must be approved by the 
commissioner of education in accordance with 
subsection (c) of this section. 

(3) A school district which intends to contract for residential 
placement of a student with a residential facility under 
this section shall notify the Texas Education Agency 
(TEA) of its intent to contract for the residential 
placement through the residential application process 
described in subsection (b) of this section. 

(4) The school district has the following responsibilities 
when making a residential placement. 

(A) Before the school district places a student with a 
disability in, or refers a student to, a residential 
facility, the district shall initiate and conduct a 
meeting of the student's ARD committee to 
develop an IEP for the student in accordance with 
34 Code of Federal Regulations, §§300.342-
300.347, state statutes, and commissioner of 
education rules. 

(B) For each student, the services which the school 
district is unable to provide and which the facility 
will provide shall be listed in the student's IEP. 

(C) For each student, the ARD committee shall 
establish, in writing, criteria and estimated 
timelines for the student's return to the school 
district. 

(D) The appropriateness of the facility for each 
student residentially placed shall be documented 
in the IEP. General screening by a regional 
education service center is not sufficient to meet 
the requirements of this subsection. 

(E) The school district shall make an initial and an 
annual on-site visit to verify that the residential 
facility can, and will, provide the services listed in 
the student's IEP which the facility has agreed to 
provide to the student. 

(F) For each student placed in a residential facility 
(both initial and continuing placements), the 
school district shall verify, during the initial 
residential placement ARD committee meeting 
and each subsequent annual ARD committee 
meeting, that: 

(i) the facility meets minimum standards for 
health and safety; 

(ii) residential placement is needed and is 

review, and dismissal committee, shall be paid from state 
and federal education funds. 

(d) A district that contracts for the provision of education 
services rather than providing the services itself shall 
oversee the implementation of the student's individualized 
education program and shall annually reevaluate the 
appropriateness of the arrangement.  An approved facility, 
institution, or agency with whom the district contracts shall 
periodically report to the district on the services the 
student has received or will receive in accordance with the 
contract as well as diagnostic or other evaluative 
information that the district requires in order to fulfill its 
obligations under this subchapter. 

 

§ 29.012. Residential Facilities.   

(a) Except as provided by Subsection (b)(2), not later than the 
third day after the date a person 22 years of age or 
younger is placed in a residential facility, the residential 
facility shall: 

(1) if the person is three years of age or older, notify the 
school district in which the facility is located, unless 
the facility is an open-enrollment charter school;  or 

(2) if the person is younger than three years of age, 
notify a local early intervention program in the area in 
which the facility is located. 

(b) An agency or political subdivision that funds, licenses, 
certifies, contracts with, or regulates a residential facility 
must: 

(1) require the facility to comply with Subsection (a) as a 
condition of the funding, licensing, certification, or 
contracting;  or 

(2) if the agency or political subdivision places a person 
in a residential facility, provide the notice under 
Subsection (a) for that person. 

(c) For purposes of enrollment in a school, a person who 
resides in a residential facility is considered a resident of 
the school district or geographical area served by the 
open-enrollment charter school in which the facility is 
located. 

(d) The Texas Education Agency, the Texas Department of 
Mental Health and Mental Retardation, the Texas 
Department of Human Services, the Texas Department of 
Health, the Department of Protective and Regulatory 
Services, the Interagency Council on Early Childhood 
Intervention, the Texas Commission on Alcohol and Drug 
Abuse, the Texas Juvenile Probation Commission, and the 
Texas Youth Commission by a cooperative effort shall 
develop and by rule adopt a memorandum of 
understanding.  The memorandum must: 

(1) establish the respective responsibilities of school 
districts and of residential facilities for the provision 
of a free, appropriate public education, as required 
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documented in the IEP; and 

(iii) the educational program provided at the 
residential facility is appropriate and the 
placement is the least restrictive 
environment for the student. 

(G) The placement of more than one student, in the 
same residential facility, may be considered in the 
same on-site visit to a facility; however, the IEP of 
each student must be individually reviewed and a 
determination of appropriateness of placement 
and service must be made for each student. 

(H) When a student who is residentially placed by a 
school district changes his residence to another 
Texas school district, and the student continues in 
the contracted placement, the school district which 
negotiated the contract shall be responsible for 
the residential contract for the remainder of the 
school year. 

(b) Application approval process. Requests for approval of state 
and federal funding for residentially placed students shall be 
negotiated on an individual student basis through a 
residential application submitted by the school district to the 
TEA. 

(1) A residential application may be submitted for 
educational purposes only. The residential application 
shall not be approved if the application indicates that 
the: 

(A) placement is due primarily to the student's 
medical problems; 

(B) placement is due primarily to problems in the 
student's home; 

(C) district does not have a plan, including timelines 
and criteria, for the student's return to the local 
school program; 

(D) district did not attempt to implement lesser 
restrictive placements prior to residential 
placement (except in emergency situations as 
documented by the student's ARD committee); 

(E) placement is not cost effective when compared 
with other alternative placements; and/or 

(F) residential facility provides 
unfundable/unapprovable services. 

(2) The residential placement, if approved by the TEA, 
shall be funded as follows: 

(A) the education cost of residential contracts shall be 
funded with state funds on the same basis as 
nonpublic day school contract costs according to 
Texas Education Code, §42.151; 

(B) related services and residential costs for 
residential contract students shall be funded from 
a combination of fund sources. After expending 

by the Individuals with Disabilities Education Act (20 
U.S.C. Section 1400 et seq.) and its subsequent 
amendments, including each requirement for 
children with disabilities who reside in those facilities; 

(2) coordinate regulatory and planning functions of the 
parties to the memorandum; 

(3) establish criteria for determining when a public 
school will provide educational services; 

(4) provide for appropriate educational space when 
education services will be provided at the residential 
facility; 

(5) establish measures designed to ensure the safety of 
students and teachers;  and 

(6) provide for binding arbitration consistent with 
Chapter 2009, Government Code, and Section 
154.027, Civil Practice and Remedies Code. 
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any other available funds, the district must expend 
its local tax share per average daily attendance 
and 25% of its Individuals with Disabilities 
Education Act, Part B, (IDEA-B) formula tentative 
entitlement (or an equivalent amount of state 
and/or local funds) for related services and 
residential costs. If this is not sufficient to cover all 
costs of the residential placement, the district 
through the residential application process may 
receive additional IDEA-B discretionary funds to 
pay the balance of the residential contract 
placement(s) costs; and 

(C) funds generated by the formula for residential 
costs described in subsection (b)(2)(B) of this 
section shall not exceed the daily rate 
recommended by the Texas Department of 
Protective and Regulatory Services for the specific 
level of care in which the student is placed. 

(c) Approval of the education program for facilities which provide 
educational services. Residential facilities which provide 
educational services must have their educational programs 
approved for contracting purposes by the commissioner of 
education. 

(1) If the education program of a residential facility which is 
not approved by the commissioner of education is being 
considered for a residential placement by a local school 
district, the school district should notify the TEA in 
writing of its intent to place a student at the facility. The 
TEA shall begin approval procedures and conduct an 
on-site visit to the facility within 30 calendar days after 
the TEA has been notified by the local school district. 
Approval of the education program of a residential 
facility may be for one, two, or three years. 

(2) The commissioner of education shall renew approvals 
and issue new approvals only for those facilities which 
have contract students already placed or which have a 
pending request for residential placement from a school 
district. This approval does not apply to residential 
facilities which only provide related services or 
residential facilities in which the local accredited school 
district where the facility is located provides the 
educational program. 

(3) School districts which contract for out-of-state 
residential placement shall do so in accordance with the 
rules for in-state residential placement in this section, 
except that the facility must be approved by the 
appropriate agency in the state in which the facility is 
located, rather than by the commissioner of education 
in Texas. 
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§ 300.105 Assistive technology.  

(a) Each public agency must ensure that assistive technology 
devices or assistive technology services, or both, as those 
terms are defined in §§ 300.5 and 300.6, respectively, are 
made available to a child with a disability if required as a part 
of the childôsð  

(1) Special education under § 300.36;  

(2) Related services under § 300.34; or  

(3) Supplementary aids and services under §§ 300.38 and 
300.114(a)(2)(ii).  

(b) On a case-by-case basis, the use of school-purchased 
assistive technology devices in a childôs home or in other 
settings is required if the childôs IEP Team determines that 
the child needs access to those devices in order to receive 
FAPE. ð  

(Approved by the Office of Management and Budget under control 
number 1820ï0030)  

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(12)(B)(i)) 

 

§ 89.1056. Transfer of Assistive Technology Devices. 

(a) Unless otherwise specifically defined in this section, the 
terms used in this section shall have the meanings ascribed 
to such terms in Texas Education Code (TEC), §30.0015, 
(Transfer of Assistive Technology Devices). 

(b) A transfer of an assistive technology device (ATD) pursuant 
to TEC, §30.0015, shall be in accordance with a transfer 
agreement which incorporates the standards described in 
TEC, §30.0015(c), and which includes, specifically, the 
following. 

(1) The transferor and transferee must represent and agree 
that the terms of the transfer are based on the fair 
market value of the ATD, determined in accordance 
with generally accepted accounting principles. 

(2) The informed consent of the parent of the student with 
a disability for whom the ATD is being transferred must 
be obtained before the transfer of an ATD pursuant to 
TEC, §30.0015. The procedures employed by a school 
district in obtaining such informed consent shall be 
consistent with the procedures employed by the district 
to obtain parental consent under 34 Code of Federal 
Regulations (CFR), §300.300. If the student has the 
legal capacity to enter into a contract, the informed 
consent may be obtained from the student. Consistent 
with 34 CFR, §300.505(c), informed parental or adult 
student consent need not be obtained if the school 
district can demonstrate that it has taken reasonable 
measures to obtain that consent, and the student's 
parent or the adult student has failed to respond. To 
meet the reasonable measures requirement, the school 
district must use procedures consistent with those 
described in 34 CFR, §300.322(d). 

(3) If the transfer is a sale, then the sale of the ATD shall 
be evidenced by a "Uniform Transfer Agreement" (UTA) 
which includes the following: 

(A) the names of the transferor and the transferee 
(which may be any individual or entity identified in 
TEC, §30.0015(b)); 

(B) the date of the transfer; 

(C) a description of the ATD being transferred; 

(D) the terms of the transfer (including the transfer of 
warranties, to the extent applicable); and 

(E) the signatures of authorized representatives of 
both the transferor and the transferee. 

(c) The Texas Education Agency shall annually disseminate to 
school districts the standards for a school district's transfer of 
an ATD pursuant to TEC, §30.0015. 

(d) Nothing in this section or in TEC, §30.0015, shall: 

(1) alter any existing obligation under federal or state law to 
provide ATDs to students with disabilities; 

(2) require a school district to transfer an ATD to any 

§ 30.0015. Transfer of Assistive Technology Devices.   

(a) In this section: 

(1) "Assistive technology device" means any device, 
including equipment or a product system, that is 
used to increase, maintain, or improve functional 
capabilities of a student with a disability. 

(2) "Student with a disability" means a student who is 
eligible to participate in a school district's special 
education program under Section 29.003. 

(3) "Transfer" means the process by which a school 
district that has purchased an assistive technology 
device may sell, lease, or loan the device for the 
continuing use of a student with a disability changing 
the school of attendance in the district or leaving the 
district. 

(b) The agency by rule shall develop and annually 
disseminate standards for a school district's transfer of an 
assistive technology device to an entity listed in this 
subsection when a student with a disability using the 
device changes the school of attendance in the district or 
ceases to attend school in the district that purchased the 
device and the student's parents, or the student if the 
student has the legal capacity to enter into a contract, 
agrees to the transfer.  The device may be transferred to: 

(1) the school or school district in which the student 
enrolls; 

(2) a state agency, including the Texas Rehabilitation 
Commission and the Texas Department of Mental 
Health and Mental Retardation, that provides 
services to the student following the student's 
graduation from high school;  or 

(3) the student's parents, or the student if the student 
has the legal capacity to enter into a contract. 

(c) The standards developed under this section must include: 

(1) a uniform transfer agreement to convey title to an 
assistive technology device and applicable warranty 
information; 

(2) a method for computing the fair market value of an 
assistive technology device, including a reasonable 
allowance for use;  and 

(3) a process to obtain written consent by the student's 
parents, or the student where appropriate, to the 
transfer. 

(d) This section does not alter any existing obligation under 
federal or state law to provide assistive technology 
devices to students with disabilities. 

 
































































































































































































































































































































































































































































































































































































